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is Agent, to 


lawfully l aft on his be- 


"AGENCY. Boot XXI. 


- cauſe, as an individual i is ſometimes prevented from acting i in his own 


perſon, in conſequence of accidental circumſtances, (ich as fickneſs, 
or the like,) he is therefore admitted, of neceſſity, to appoint another 
his agent, in order that that perfan may expedite his wants by means of 
the powers which he derives from ſuch appointment. It is, moreover, 


related in the Na#/ Saheeh, that the prophet appointed Hateem-Brn- 


and for the 
management 
of futs, 


or crimi 


Froſecutions; 


or for the 


payment or 
exaction of 
all rights 
except re- 
taliation or 


 Pumfhment. 


Khirim his agent for purchaſe, in order that he might buy for him a 
camel to facrifice;—and Iikewile, that he appointed Amir-Biz- Aune 


his agent for marriage, that he might conclude a 2 berein his 


mother and the Prophet. 


5 Ir is lawful for a perſon to appoint another his agent for the ma- 
nagement of a ſuit relative to any rights whatever, (even to corporal 
puniſhment or retaliation, for the reafons atready alleged; and alſo, 
becauſe every perſon is not himſelf capable of managing a buſineſs of 
this nature Alt is moreover recorded, ir the Nat Sabeeb, that Alec 
appointed Akcel his agent for the management of his ſuits, and that 
when Ateel became old he diſmiſſed him, and. appointed Abdoola-Bix- 
Jaßr.In the ſame manner, alſo, it is lawful to appoint an agent for 
the payment of rights, or the exaction of them: excepting, how- 


ever, in caſes of puniſhment or retaliation, the appointment of an agent 


in which Oy if an agent were appointed to exact thoſe in the abſence 


of his principal) is invalid; becauſe. punithment ar retakation are re- 
mitted in the exiſtence of a doubt; and the abſence of the principal 


creates a doubt ; nay, the forgiveneſs of the proſecutor is probable in 


| ſuch a circumſtance, for this reaſon, that it is praiſeworthy and Hud- 
able to pardon: contrary to where the witneſſes only are abſent [from 


the execution, ] as their 2on-retraQation is moſt probable: and con- 
trary, alſo, to where the proſecutor is preſent, as in this caſe there is 


no apprehenſion of his having forgrven. 


Oje TIoN. In caſe of the preſence of the principal, what neceſ- 


8 fity exiſts for the appointment of an agent? 


Aar —Even in ſuch caſe there may be a necefiity for the ap- 
pointment = 


Ar a TH SS Fit _— 
pointment of an agent; becauſe, as every perſon is not perfectly ac- 
quainted with the mode of exacting thoſe rights, it follows that if the 
principal were debarred from the appointment of an agent, the door 
of exaction might be altogether cloſed, 
What is hows advanced is according to Haneefa. — Toofaf alleges 
that agency for the eftabliſhment of corporal puniſhment or retaliation® 
(as if the agent ſhould produce the witneſſes) is not lawful. The opinion 
af Mohammed coincides with that of Heneefa.—Some, however, maintain 
that he agrees with Aboo Too/of.—Others, again, ſay that this difagree- 
ment ſubſiſts only in caſe of the abſence of the conſtituent, and not in 
caſe of his preſence ; for, in this caſe, the agency is legal, according to all; 
becauſe the words of an agent in the preſence of his conſtituent refer 
entirely to the latter. The argument of Aboo Tooſaf upon this point 
is, that the appointment of an agent is the creation of a deputy, in 
which there is always room for doubt reſpecting the deputation ; and 
as, in criminal proſecutions, eyery doubt muſt be avoided, it follows 
that the appointment of an agent for proſecution is invalid, in the fame 
manner as for the exaction of puniſhment; and that it cannot be ad- 
mitted; in the ſame manner as evidence to evidence, reſpecting the 
proſecution, is not admitted. The argument of Haneefe is, that pro- 
ſecution is merely a condition of the exaction of the right; becauſe the 
neceſſity of the puniſhment is founded, not upon the proſecution, but - 
upon the criminality, which is rendered manifeſt by the evidence 
of the witneſſes: and hence agency is admitted i in this caſe, in the ſame 
manner as in that of other rights.—A' ſimilar diſagreement ſubſiſts 
with reſpect to the caſe of a man againſt whom an action inducing Kh gs 
corporal puniſhment or retaliation lies, and who appoints an agent for 
the management of his defence. The. doctrine of Haneefa, however, A perion un- 
is preferred in this inſtance, becauſe the agent may make replies and re- pon a 2 | 
| Joinders; and the doubt wtih reſpect to depuration (as before mentioned) condal his | ? 
does not Proven; 10 If, nee the agent ſhould make a con- 


2 In 3 yards, for —— a 22 


- a 0 
1 3 4 
\ key 61M 
* * a . 


3 1 6 E N* 0 v. Boos XII. EY 
FL it is ; not to bi admitted againſt his Gan becauſe there N 


_ exiſts A doubt of his oa A been eee eri his conflituent t to make = 1 $4 


rl is not fl, W to Hanes, to 2 an agent for | 
the management of a cauſe, unleſs with the conſent of the adverſary ; os 
_ excepting where the conſtituent is fick;—or diſtant three days} journey, 9 8 
or further, from the place. The two diſciples maintain that ſuch 
: agency 15 kwfut without the conſent of the adverſary-; ; and Sbafei is 
alſo of the fame opinion. This diſagreement does not relate to the 
legality of the agency itſelf, but to the neceſſity which operates upon 
the adverſary to anſwer to an agent to whoſe appointment he has not 
aſſented: Abeo Haneefa being of opinion that he is not under ſuch ne- 
_ ceffity; and the two diſciples thinking otherwiſe. The argument'of 
the two diſciples is that the appointment of an agent is the act of an 
individual in regard to a right purely Hir own; and therefore ought not 
to depend on the conſent of another in the prefent inftante, any more 
than in a caſe of exacting payment of debt. —Haneefa, on the other 
hand, argues that the conſtituent is himſelf under the e neceſlity of 
giving an EPI and muſt attend in caſe the magiſtrate ſhould ſum- 
mon him: now individuals differ with refpe& to their capacity of 
managing ſuits; if, therefore, it were admitted that the appoint- | 
ment of an agent is abſolute with reſpect to the adverſary, this would 
be injurious to the adverſary ;—hence the validity of the appointment 
muſt be ſuſpended on his conſent :—in the fame manner as where a 
partnerſhip ſlave is made a Mołdtib by one of the partners, in which 
caſe it remains with the other partner to confirm the contract of Ki- 
tab, or to break it as he pleaſes; for, although the act of the firſt 
proprietor related purely to his own property, yet as the carrying of it 
into execution muſt have injured the right of the other, the validity 
of it is therefore ſuſpended on his confent; and fo alſo in the cafe in 
queſtion. —It is otherwiſe where the perſon is „c or abſent, for in 
this caſe his appointment of an agent is valid without the conſent of 
See | Pad 


= TS. AGENCY. LR oe 


ce adverſary, ſince he cannot himſelf be compelled to appear under . 
ſiuch circumſlances.It is to be obſerved: that in the ſame manner 89 22 


Ha holds the appointment, in this particular, of an agent by an 
a bſent perſon to be valid, ſo alſo does he hold the n bs one 
N e e to travel. ä 4; 


A WOMAN who remains in privacy, ah is- not accuſtomed to go A woman 


a to the court of the Kizee, ought (according to Aboo Bek:r) to appoint 3 5 


an agent for the management of her cauſe; and acquieſcence is in- ale. 23 
cumbent on her adverfary.—This doctrine has been adopted Wen | 
CT a Og rh Eine 


Taz validity of agency, in any buſineſs, reſts upon two condi- 
tions: ins r, that the conſtituent be himſelf legally empowered to 
perform the buſineſs for the execution of which he has appointed an- 2 <2 
other: (for, as the agent derives his competency from the conſtituent, 
it is neceffary that the conſtituent ſhould himſelf be competent, before 
he confer the capacity on another; —sECOMDL v, that the agent be of 
found underſtanding, in ſuch a degree as may enable him: to know 
and execute the buſineſs to which he has been appointed. —If, there- n 
fore, a perſor appoint a child or an idiot his agent, it is invalid 
whereas, if a freeman, who is adult and of ſound judgment, appoint 
his fellow * _ — T's UL ty ſlave hog he What his 
r eee 4 of 1 | * 


172 — appoint an infant whe een . and} Hale, or 


a Manar (or imbibited) ſlave, to be his agent, it is in either caſe valid. 
"The rights of the contraft, however, do not appertain to them but to 


| | derf di 
| their canflitaenr —The reaſon of the validity of the appointment bart EEbg 


the infant is capable of explanation; and therefore his act is held to be en 
nene, at aha a Ee 


Meaning, ane who reſembles him in thoſe — 


A.G 2 NC Y. Boox XXIII. 

N of acting, and is the maſter of his actions when they relate 

a himſelf, thought not if they relate to his maſter; but agency for 
another does not relate to his maſter. The appointment of the infant 


he _ —4 or ſlave, therefore, is valid. They are neither of them, however, | 


eater into are Capable of performing the obligations of the contract: — the aut, be- 


—_— N cauſe of his want of competency ;—and the fave, becauſe it woold 


but upon their interfere with the rights of his maſter ;—the performance of the con- 


conſtituent. 


of Aboo Yooſaf, that if an infant, or a ſlave, as above deſcribed, ſhould 
make a ſale, and the purchaſer, being ignorant of their fituation, 
ſhould afterwards be informed of it, in that caſe it is in his option to 
annul the contract, —becauſe having concluded the bargain on a ſup- 
poſition that they were competent to fulfil the rights of it, and being 
afterwards informed that the rights of the contract did not reſt with 

them, he becomes of conſequence entitled to annul it in the fame 

manner as if he had diſcovered a defect in the e. ; 


0 


— | Taz cautrats od by 8 are e of two kinds. —F IRST, 
ſuch as the agent refers to bimſelf; and which do not depend, in any 
cider ack a degree, on the conſtituent; as in the caſes of ſale or hire, which re- 
3 late to the agent and not to the conflituent.—(Shafei maintains that the 

: rights of ſale appertain to the conftituent; becauſe the rights of a con- 
tract of ſale are dependants of the efes of it; and as the fert, 
namely, right of property, appertains to the conſtituent, ſo in the 
ſame manner its dependant alſo appertains to him: an agent for ſale, 
therefore, is the ſame as a meſſenger, or an agent for marriage——The 
arguments of our doftors are that an agent is the contracting party, 
both in rea/ity and in effect: in reality, becauſe the contract is formed 

by ſpeech, and the ſpeech of the agent is authentic becauſeche is a - 
mam: and in effef, becauſe, being himſelf competent, there is no 


tuent; whereas, if he were merely a meſſenger, he would not be ex- 
empt from the neceſſity of om. the rights of the contract to the 
conſtituent, | 


tract, therefore, reſts with the conſtituent. —It is related as an opinion I | 


neceſſity for the reference of the rights of the contract to the conſti- 


_ CULT 4 6 E N e v. 


conſtituent, 26 is the cafe with-a ueflenger,— Now Face ſueh is the 
nature of agency, it follows that an agent is conſidered as 2 principal 
in regard to the rights of the contract; and hence Kadboree; in the 
treatife which: bears: his name, ſays. © ats agent for fale delivers the 


be ſued for any defect in the fubject of the fale ;»—and, on the other 


goods and takes poſſcfiion of the purchaſe money, and is liable to- 


hand, 4. an agent for purchaſe receives the goods, and delivers the oY 


price, and may fue the ſeller for any defect in the goods: becauſe 
all theſe.arc conſidesed as the rights of de. The conſtituent, more- 
over, is the proprietor of the thing purchaſed through his agent, a 
initio; in the ſame manner as when a ſlave accepts a giſt, or catches 
game, or gathers fire - Wood) in all which caſes the maſter is proprietor” 


of the gift, of the game, or of the fire wood, ab iniuia; chat is to ſay, 


the property is not held firſt to reſt. in the ſhave, and then to ſhift to 
| him.-—This do@trine of the primary erinner of the right of property: 
in the conſtituent is approved: contrary to Koorotbes, who: main 


tains that, in conſequence of the purchaſe, the right of property reſts. 
originally in the agent, and from: him ſhifts to the conſtituent . 


SeconDLyY,, fuch as the agent refers the performance of to his conſti- or 16 Ks — N 


tuent, and in which he has an immediate intereſt; ſuch as marriage, 
LKboolaß or compoſition for wilful murder; im all wich- cafes,' the 


rights appertain to the conflituent and not to the agent Hence no de- 
mand can be made on the huſhand*s agent for the dower; nor can the 


wife's agent be required to deliver over the dower to her huſband;. 
for in theſe caſes the agent is a mere meſſenger, and is not exempt 
from the neceſſity of referring the performance to his conſtituent: for- 


himſelf, Laber e and not that of the confliruens;. 
(whence: the  neceſlity for. conſidering him as a mere meſſenger.)—- 
The reaſon of this in. beate adorn | 
admit of the agent firſt acting in them as a proneepal; he: ĩs therefore ob- 
liged to refer them to the mn ho oo me mayer, h 

| n fo contracts of Kitabat, and. 


if the agent, in the caſe of marriage, were to refer tho performance to — 


<ompoſitions after denial, are all of the ſecond claſs With regard to 
compoſition after acknowledgment, it is of the firſt claſs, as partaking of 


the nature of fale.—An agent for the delivery of a gift, or of charity, 


dr for the reſtitution of a depoſit, as being a mere announcer, is the 


ſame as a meſſenger. | The caſe is alſo the ſame with regard to an agent 
for the execution of loans or pledges; ; becauſe. the ect of theſe 


(namely, the right of property) is eſtabliſhed by means of the ſeizin 


.An agent 
cannot be ap- 
. pointed to 
receive zal. 


above caſes of executing gifts, &c. is a mere meſſenger, ſo is an 


of the thing given or beſtowed in charity, and fo on; and as the 
thing, in theſe caſes, belonged to the conſtituent and ſhifts to the donee 
or the other in conſequence of the ſeizin, the agent, being as it were 
a mere ſtranger to the thing, cannot be conſidered as a principal, but 
muſt be regarded merely as an explainer or a meſſenger. —lt is other- 
wiſe in ſale, becauſe the effect of fale is eſtabliſhed by ſpeech, and the 
agent is the ſpeakter.—In the ſame manner, alfo, as an agent in the 


agent appointed by the petitioner, (or perſon to whom the gift, the 


charity, &c. is given.) The caſe is the ſame with reſpect to an 


agent for a contract of co-partnerſhip or Mozdribat. With reſpect to 


an agent for the receipt of a loan, the appointment is null; inſomuch 


that, if a perſon, in virtue of ſuch appointment, ſhould receive a loan, 
and take poſſeſſion of it, he, and not the conflituent, would be the 
proprietor of it. It is otherwiſe with reſpect to a meſſenger; ; fon Ge 


wan a a 1 by a 1 is lawful. 


A debt con- 
tracted to an 
agent cannot 


be exacted by 
his conſtituent; 


but if pay- 
3 
to the conſti- 
tuent, it is 
valid: 


agent perſiſt in demanding it from him, then let him take it back 


Ir a | ma, in the o of R fold ok china his 


agent. ſhould demand payment of the price from the purchaſer, the 


purchaſer may lawfully refuſe to comply; becauſe, with reſpect to 
the contract or its rights, the conſtituent is as a franger, ſince the 
rights of the contract appertain to the contracting party. If, mo 


ever, the purchaſer pay the price to the conſtituent, it is lawful; nor 
is the agent afterwards entitled to demand it from him, ſince he — 


paid it to the conſtituent, to hom it of right belonged: but if the 


from 
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| from the conſtituent and pay it to 

it to the conſtituent; a 
vantage to any. —It is to be obſerved that = the right 
conſtituent, the may 


| conſtituent and agent be 
deduct from the price the debt of the 
to Haneefs and 
agent (as they hold) may, if he pleaſe, | 
tirely from the payment. In either caſe, however, (that 

.purchaſer make a 
agent, or whether. the 
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belongs to the 


indebted to , he is only cnitled to 


be = at Bherty (acconting 
Mohammed) to dedust it from the price; becauſe the 
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mA know the nature of the k Hr whichs he has been appointed, nd 
eee 8 


q 
Cd i 7 


I, kbw/Bes; {ect appoint FRY a tlie tent: . 
= , e pürchaſe for me whatever thing you may judge adviſe- 
« oi in that cafe thie explatittion of the 6, Er. is unnecdfary, 
cauiſe the Conflituent, in this inſtante, charges the agent with = 
— — intereſts; and whatever he may then purchaſe 
is Cbiifitfered as in obethcnice to his order. —in fat, a ſmall degree of 

certainty in agency (fuck as an uncertainty ef the gnaE:,]ꝗ is of no 
cdtiſequence, according to a favourable conftruftivri of the kw; be- 
elife agency is founded bn liberal principles; and making an —_— 
V 5 


Ir the conſtituent, in the appointment of his agent, ſhould uſe a 


word applicable to a variety of general kinds, fuch 3 
word which ſerves to expreſt à V: =anings, ſuch as Dar 


nn this caſe the appointment of agency is invalid, even although the 


conſtituent may have ſpecified the amount of the price; for articles of 
each kind may be purchaſed for the fame price; and it is not known | 
which kind the conſtituent wiſhes —Hence the agency in this caſe, 
on account of the great degree of uncertainty, becomes impracticable. 
If, alfo, the word uſed be applicable to a uariety of ſpecies, the agency | 

is invalid, unleſs the conſtituent ſpecify the price, or define the ſpecies, = 
though he ſhould not mention the goodneſs or badneſs of the ua. 
If, however, he ſpecify the price, or define the quality, the agency 
is valid, becauſe the /pecification of the price leads to a knowledge of 
the ſpecies; and the mention of the ſpecies leaves only the uncertainty 
of the quality; which is conſidered a degree of uncertainty ſo triſng 
as not to prevent the execution of the agency. Thus, if a perſon 
mmm be big, , whether 


bs. * This word ignite a baſs + ak ad ava of hr memings 


44 male 


——— 5 a E N e K. 1 „ SE 


44 n ks the e is d- bb 23 
male or female, applies to a variety of ſpecics. If, howerrrz he 
explain the particular ſpecies, (ſuch 2s Turks, Abyſſmian, Indian, or 
of a maxed deſcent,) the appointment is valid. —In' the ſame manner, 


Aid, the appointment is valid where the price only is ſpecified, becauſe 


agen 


in that caſe {as was before explained) a fall dgrer any af 'uncer- ee Ss 
ainty remains. It is recorded/an the Jun Sagherr, that if a\parkin 
deſire another to purchaſe for him. cintb, or an ani, or a ezſe, the - © 
F ee ers- er r. 5. y de as the term e 
rA in —— ſiguify either a h, an .. 
or a mul in the fame manner, cia is a generic term, applicable to a 
variety of ſpecies from the fiacſt filks tothe ooarſeſt ſheet. of cotton; 

andthe term houſe is applied to things which {with reſpect to beriet) 
are conſpicuouſly different from each .ather, from a variety of cauſes, 
ſuch as neighbourhood, the abundance or paucity of rights and gm 


N or che fituation in 3 e OT Is from _ W 8 
„ are beard 


| 20505 342 gik bine tür on b bn at Ts 
I᷑ a perſon give another a hundred drns, and ſay to him * buy Apower to 
for me, with theſe dirms, food;” in that caſe the word food is con- 
ſtrued to mean aubear, or the four of, wheat, on a favourable con- — 
ſtruction.— Analogy would ſuggeſt the meaging to be any Lin of food wer 
=vhatever, EEA: the real F of they word.—The reaſon for 


A . 


traum [food,]\ when uſed in . and ſale, 3 „ to 
general cuſtam,) wheat and the flour of it ; and as general cuſtom muſt | 
be preferred to mere analogy, the law, for that reaſon, in all caſes of 
purchaſe and fale, conſtrues the word 4am ¶ food] to mean wheat, or 25 
the flour of it.—Bome have ſaid that if the couſtituont, in this caſe, 
gave many dirms, (ten, for inſtance,) ORE SEL We oe 


- 825 Diaba. (| | 
VVV . mean 
* 
| % 
: 5 ; | 


{12 


Annjeatmay. 


== 
41 
Teller, on ac- 


count of a 
defec; 

but not after 
having de- 
livered them 


to his conſh- 
tuent. 


Aright of 


pre- emption a 


may be en- 


oy" 
j 
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i rah and, be she . fie de ( e u, 


Mance,) it is conſtrued to mean bread made of mheat; and if a mid * 


E number, as Jonny: a is r a1 to mean the rot 


al ee rk 
1 3 e Aiſcorer a desedl in TY W 5 
R to the ſeller; becauſe the rejection of the ſub- 


ject of ſale on aceount of a defect is one of the rights of a contract of 


ſale; and the agent, as being one of the cantracting parties, is entitled 

to all the rights of the contract. This, however, is only where the 

agent has not delivered over the goods to his conſtituent; for, after 90 
that, be cannot return it to the ſeller unleſs by permiſſion of the oon- 


ſtituent; becauſe, aſter delivering the goods bought to his conſtituent, 
return the goods to the ſeller without the conſent of the conſtituent, 
the ſeizin made by the conftituent in his own behalf would be ſet at 


-nought.—(lt is to be obſerved that as, previous to the delivery of the 
goods to the conftituent, the rights of the contract reſt with the agent, 


I wr and ceaſc and expire after the delivery, it follows that if a perſon claim 


I 


his right of Shaffa * in a houſe purchaſed by an agent, he has a right 


2 bat not to ſue the agent previous to the delivery of the houſe to his conſtituent; : 


afterwards. 


Dag 


- 


but * the er . no action. ory lie wma the 006] 1 


* 5 
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1 Fl perſon appoint ; an | agent 1 4 excouting 4 89822 of Sirf or 


gency in 
744 or Sillim Slim F i it is valid; becauſe the conſtituent being 8 himſelf competent 5 


to theſe contracts may lawfully (on the principles already explained) 
empower another to execute them on his behalf. It is to be obſerved, 


however, that the Sillim here mentioned means a | purchaſe by way of 
Slim (or advance,) and not a ſale by that mode; becauſe, if a /ale of 
that nature were allowed by n it would . follow that 
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the ende Wann liable for A Ra 5 »: 1 
| price which .he has not received. It is like wiſe to be obſerved: that if, 7 . . 
in either of theſe caſes, (that is, either t. e contract of Slim or Si,, 
the agent (who is the buyer) be ſeparated from dene ene ee e 
to his ſeizin of the goods, in the caſe; of Silim;-+or, to the mutual —— 
ſeizin of the article of exchange; in caſe of the S cg the oontract be» 
comes null; becauſe the agent being a party hi ſeparation fr | 
other party previous to the ſeizin is the cauſe of aunulment of bo 
contracts: (contrary to. where the conſtituent, is ſeparated from . 
Fellen before the ſeiz in; becauſe. not being himſelf a patty, his ſepara- „„ 
tion is of no conſequence.) Since, therefore, the agent is a party, it 5 
follows that his ſeizin and delivery are valid, although he be one to- 
whom the rights of a contract cannot appertain, . (ſuch : as an infant =. 
an inbibited ſlave.) It is different with regard: to a meſſenger in a col 
| tract of Sillim or Si; for his ſeizin'i is not valid, as his function relates eee 
to the cantraft and not the ſeizin; Th becauſe : 2 meſſenger merely delivers Saen 
the ſpecch © of his employer t to another ; and ſeizin 3 is no Way connected ; "ach 5 
with ſpeech. Moreover, a ſpeech delivered by a meſſenger refers . 
ſelf to the dictator of the weſſage; 3.24 meſſenger i is, therefore, not con- „„ 
ſidered as a party ; and Need his ems! as being: the 0 of a 
Ke is not valid. 2 55 | 
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1s an agent 45 e bay oh deter of the pre How his own An agent, 
property, and obtain poſſeſſion of them, he \ is entitled. to repayment 1 855 1 
from his conſtituent, for two reaſons Fisr, he ſtands as a . en. 


money, „is en- 


ter, and the conſtituent, as, a purchaſer ;, becauſe a. virtual exchange titled * 
is eſtabliſhed between them ;; (whence it is that if an agent, and his from hiscon 


his con · 


conſtituent diſagree, with reſpect to the prize, an oath is tendered. to ien. 

both, as holds in all mutual exchanges of property for. property; and Re 

the conſtituent may alſo return the thing purchaſed to the agent, on 

account of any defect: hen, therefore, the thing purchaſed i is duly 

delivered to the conſtituent by the agent, the agent is entitled to take | 

from | him the price he may have given for it. ;——$ECONDLY as the, © 
8 + UE ot ea ba 


"Ar 1 


I 1 2 | 
* 


5 


Anagent may! 


detain from 
his conflitu- 


held to have been virtually poſſeſſed of the goods whilſt the loſs took 


AGENCY. Boon XXII. 
nights of he contract appertain to the agent, aud ax the conſtituent is | 


informed of this, it follows that he gives his conſent to the agents 
price from his own property. If, therefore, the 


-payment of the 
goods be loſt in the hands of the agent, and he ſhould not previouſly 
have made a detention in his own behalf of thoſe goods from his con- 
ſtituent, the loſs in that caſe falls upon the conſtituent; and he be- 
comes liable for the price to the agent; becauſe the ſeizin of the agent, 
Ibo long as he makes no formal detention of che purchaſe from his con- 
| Mityent, ſtands as the ſeizin of the conſtituent; and therefore he is 


, 
- # 


Ax agent is emidled to detain from his S any eee 7 
he may have made on his account, until he be paid the price by him, 


= 2 he according to what was before ſaid, that the agent ſtands as the Jeller, 


. he be 
paid the 
price: 


and the conſtituent as the purchaſer. —Z Her maintains that the agent 


is not entitled to detain the purchaſe, as the conſtituent has already 
made ſeizin of it; becauſe, as the ſeizin of the agent is, virtually, the 
ſeiꝛin of the conſtituent, it it is conſequently the ſame as if the agent 


had actually delivered them over to him: the agent s right of deten- 


tion, therefore, (in ſatisfaction of his claim to payment of the price,) 
ceaſes, in the ſame manner as in caſe of his actual delivery of them. 


Our doors, on the other hand, argue that the delivery of the goods 
ro the conſtituent {on the principle of the ſeizin of the agent being the 
ſeizin of the conſtituent) is a matter of neceſſity; but does not imply 
any conſent on the part of the agent to the relinquiſhment of his 
right of detention Abe ſeizin of the agent; moreover, is not the 
4% Nin of the conftituent; but is rather ſuſpended. —If, there- 


fore, the agent ſhould not detain the- -goods from his conſtituent, his 
beiin ſtands as the ſeizin of his conftituentz but if he dum chow, 
His n is thee: conſidered as on his on behalf. — 


3 # 


— 
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2 his conſtiraent, and it periſh in his hands, he is anfwerable, according 
to boo Toe, in the fame manner as for a pledge ® — Mohammed is of 


ſubject of a fale, decay, or are loſt, in the hands of the ſeller, in 


which caſe the reſponſibility is for the price, not for the kt 5 . jou 


„ the purchaſer is exempted from e ue of the price and 


„ 
3 as the detention has been made without any right.— 


Tbe argument of Haneeſe and Mobanmed is that the agent ſtands as- 


the ſeller of the article in queſtion to the conſtituent, and detains it. 
from him in order that he may exact payment for it; and cunſe- 


quently that the conſtituent ſtands-acquitted of the price on the decay 


or deſtruction of the article in the hands of the agent. The reaſoning 


of Aboo Yoofaf is that the thing in queſtion, in the hands of the agent, 
SOUR CY AR e ID Ke” 
quence of detention with a view to ſatisfact 
tame is the actual property of a es hg as 
that is a ſubject of reſponſibility in the hands of rhe ſeller from the fr ft, 


 _ der ahagomrmatiad 160 A contract of fale, more-- | 


da nan 


in the ſame manner as if the F 
W n e 


is not annulled.— iassgſz and Mohammed, however, maintain that- | 


though the original contract of ſale be not annulled, yet the contrat 
which virtually ſubſiſts between the agent and confitucnt is annulled,. 
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„That b, not at th rt of he gfmatl giz, but of the e walar. 
+ That is, at the rate of the full value, whatever that may be. | 
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opinion that he is anſwerable in the fame degree as when goods, the detention, he. 
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Cale of an i 77% i; perſon» appoint another: his agent for 33 ten 
ä at Fuatli x of fleſh for one dirm, and the agent purchaſe twenty ratii, for 
— one dirm, of that Kind of fleſh which is ſold at the rate of ten ratls .. 
— oma for one dim; in that caſe (according to Honeefa) it is incumbent on 
d. conſtituent to take only ten ratis for half à dum. The two 
+ nr ng die intain that it is incumbent on him to take the twenty ratls 
. for one In ſome copies of Kadborer it is written that Mohammed 
coincides it "RAG with Heneefa, and that his doctrine in the Mab- 
foot is not incompatible. with it, he having only obſerved there, that 
the conſtituent ought to take ten ratls for a half dirm.” The ar- 
gument of Abo Yooſuf is that the conſtituent ordered the agent to-ex- 
pend his dirm in the purchaſe of fleſh, under a conception of the price 
being at the rate of ten rails per dirm: when, therefore, the agent 
halo twenty ratls for the dirm, as he appears to purchaſe them 
on account of his conſtituent, he is conſequently. entitled to take the 
whole; in the ſame manner as where a perſon empowers another to 
ſcll his ſlave for a thouſand dirms; and the agent obtains u thouſand; 
in which caſe the conſtituent is entitled to the whole of the ſom fo 
obtained. The argument of -Hanegfa is that the having 
expreſsly enjoined the purchaſe of ten ratls, it follows that the exceſs: 
muſt be conſidered as having. been purchaſed by the agent on account 
of himſelf, —and for which he muſt accordingly 1 pay the price:—con- 
trary to where an agent, being empowered to {ell a flave for a thou- 
ſand dirnu, obtains two thouſand for him; becauſe, in this caſe, the 
 ..__ excels being in exchange for the property of the conſtitucat, is con- 
'- ſequently his right.—If, however, the agent were to purchaſe for one 
dirm twenty ratls of fleſh of that kind which is ſold at the rate of 
twenty ratli per dirm, the purchaſe (in the opinion of all our doQtors) 
is made by the agent for himſelf; becauſe the object of the conſti- 4 
tuent was evidently FT N and that object has not been, here ; 


obtained. 1 12 4 HE 
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A ratl is about one pound, Ney weight. 
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F 2 An gem 
Gee abtis; in that caſe the agent is not entitled to purchaſe the chai — . 3 
article for Binge; becauſe this is a breach of che traſt repoſed in qeeite =? 
him by his conſtituent; and alſo, becauſe it is a diſmiſſiom uf himſelf — 
from his appointment, which he is not (in the opinion of ſome) em- — 2 
powered to do, unleſs in the preſe ce of his conſtituent. If, how- r 
ever, the conſtituent ſhould have' ſpecified the price of the article, ur. he par- 
and the agent purchaſe it for a price of a Cifferent ſpecies from Laing or | 
that mentioned by the conſtituent; or if, the conſtituent not having g gan 
ſpecified the price, the agent purchaſe the article, not for dirms, * „„ 
but for ſomething eſtimable by weight or meaſurement of capacity; * = 2 
or, laſtly, if the agent appoint another agent, and that ſecondary g ne 
agent purchaſe the article in the abſence of the primary agent; in fer 7s 
al theſe caſes the purchaſe i held to hve den made Later. ** 
Err, ee n ID 
gon inns doen ps AR eee e, e | 
. of choghlmcrp gen bee 
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D ur Sir fi tn a e. 1 — 
and the agent accordingly purchaſe a flave; in that caſe the flave be- =. 
longs to the agent himſelf®*, unleſs he j i 25 | 
<« chaſe for my conſtituent, —or unleſs 
the conſtituent's property.—The compile 
that this caſe may occur in various hapes.—F1 
refers the contract to his confituent's money, 28 if he ſhould fay © with 
is het rr ene, 


of four de- 
e 


ws * wei tint ttt tepid kr ws, 
PPC 5 


, 7 * * — 4 Fe 
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ou property.— THIRDLY, where the agent refers to money in gene- 


A 8 g er. Boer X. 
0 chaſed this ſlave ;. in which caſe the ſlave goes to the conſtituent. * 
(This is the caſe which is meant by the above expreſſion „or unleſs. 


he make the purchaſe with the conſtituent's property; for that 


does riot mean that he ſhall firſt make the purchaſe for a thouſand 
< Jdirms, generally, and then pay it from the property of his cunſti- 


„ tuent.”)——SECONDLY, where the agent refers the contract. to his 


ou money; in which caſe, the Dave, for evident reaſons, belongs 
to the agent himſelf, ſince he has referred the contract to his 


ral; in which caſe the purchaſe is made either for himſelf or his 


— conſtituent, as he may have reſolved in his mind at the time; — 
becauſe the agent, in a caſe of the preſent deſcription, i is at full 
überty either to make the purchaſe: for himſelf, or for his conſti- 
- tuent. If, therefore, eee e eee e (che agent 


aſſerting that he intended the purchaſe for himſelf,” and the conſtituent 


_ declaring that he intended it for him,) then the payment of the price 


muſt determine; that is, the ſlave is adjudged to him from whoſe pro- 
perty the price is paid.—If, on the other hand, it be admitted by both _ 


that no reſolution was formed, Mohammed alleges the ſlave, in this 


caſe, to be the property of the agent; becauſe of his being the con- 


tracting party, and alſo, becauſe of the probability there is that every 
one acts for himſelf, unleſs where it can be proved to the contrary, 


which the caſe in queſtion does not admit of.— Alus Yooſaf is alſo of 
opinion that the payment of the price ought to determine the right to 


the purchaſe; becauſe it ſerves as a criterion to determine the action 
of the agent, which otherwiſe admits of two ſuppoſitions; and alſo, 
' becauſe, if the purchaſe were to be conſidered as made on account of 


the agent, notwithſtanding his having paid the price from the pro- 
perty of the conſtituent, it would follow that the agent is an »/arper. 


This concluſion of Aboo Yooſaf, howeycr, (that the agent would, 
. - ie theſe circumſtances, be an /zrper,) does not neceſſarily fol- 


low: on the contrary, he cannot otherwiſe be conſidered than as in 
the caſe where the N —— 3 which 
we 
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b. ei pile ee WL Gl ee nee 
fand drms, and the agent afterwards inform him that be bad ac- 
4 cordingly purchaſed for him à flave for a thouſa 
the ſave had died in his poſſæſſiom, —and the © 
other hand, aſſert that © he had purchaſed the id fave for Bg and 
4 not for hm: —in this caſe the aſſertion of the conſtituent, | 
rated by an cath, muſt be credited. —This, however, 
_ poſition that wala OY 2075 
band dirms to his —— ir be Sag: „ the thouſand e 
| former inftance, the ageat gives information of his p 


his right; and the word of a defendant. is: creditable before that of 4 Fo 

plaintiff: and, in the latter inſtance, the agent is a truſtee, having, OY 
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1 zullen of 'c ar & fully. into exec : 
(fance it 15 in bis power to purehaſe this gpm and a 
hence his word is not hable to * 

' deed, if the conflituent ſhould aur have delivered the price, bicafſer--. 
tion muſt be credited, as the agent is in this caſe liable to the ſuſpi-- . 
cion of having firſt purchaſed the flave on account of himſelf, and aſ- 
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85 


— 3 2 


6 AGENCY. ann 
„ becauſe then he i confidered as a fruſſee of it, 
and his aſſertim i credited, 2s it tends to procure him a releaſement 
n in the other cafe, he cannot be canſudered | 


e 55 „ —· —¹w-ʃ 
mae . fr hin pre lv, ad 
gas ng that the ajeaic hat purchafed kin for himſelf, Saks 


. — n _ 
— Aveccd to him the juicer ma, . 

Sealed. credited; becauſe the agent gives information of his performance of an 
2 which be is at that moment capable of carrying fully into execu- 
tion; and alfo, becauſe he i mot an this caſe hable to any ſuſpicion; 
2 . = 
—_— — — — 
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„ in behalf 


| An agent, 


avowing his 


em * of Omar, who is my conftitucat;” and the fave be accord 
bers, Feld, and the agent afterwards deny that be had been authoriſed - 
leged cools, to make the purchaſe by Omer, and Omer then appear, and aſſert 
1 that he had deſired the faul agent to purchaſe the faid ſlave for him, 
in this caſe Dm is cntitied to take the five, becauſe the agent 

| has himſelf acknowledged his agency on his behalf, and denial after | 
acknowledgment is of no effect I, on the other hand, Omar ſhould 

| deny his having authoriſed the purchaſe, in that caſe he is not en- 
titled to take the fave, becauſe the acknowledgment of the agent 
is ſet afide by the denz of Omer —But if, — ae 
ſtances, the purchaſer ſhould dcefiver the fhve to Omar, it becomes 
a TIT , 


; and it alſo ſhews that 2 die by Laus in things of 
Et value re boy the xt} conſent. 
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ee 15 a perſon defire another to purchaſe for him tweſecific flaves 

| rateexprefſed (who are ſuppoſed to be of equal value) for one thouſand , and 
2 in bis une the agent purchaſe one of theſe flaves for fe hundred dirms or lefs, * 


— it is valid, according to Hancefa—If,” however, he ſhould purchaſe 
' him for more tlian ſive hundred dirms,' the contract is not binding on | 
his conſtituent. The reaſon of this ĩs that the conſtituent, having op- 
poſed one thouſand dirms to the two ſlaves, who are equal in value, 
did of conſequence intend that the agent ſhould pay five hundred m 
for each. The agent, therefore, in paying five hundred d, con- 
forms exactly to the orders of his conſtituent; and although, in pay- 
ung leſs for him, he dies deviate from his orders, yet this being 2 
laudable deviation, in favour of his employer, is therefore binding. 
I purchafing him, on the other hand, for more than five hundred 
dem, whether the exceſs be great or ſmall, he is guilty of a devia- 
tion from his orders unfavourable to the intereſts of his employer, 
and which is therefore not allowed; unleſs, indeed, the agent pur- 4 
chaſe the other ſlave for the ſum remaining to complete the thouſand 
- dirms, before any litigation: happen between him and his conſtituent. 
for the former purchaſe.—What is here, advanced proceeds upon 2 fa- 
vourable conſtruction of the law. | Analogy would ſaggeſt that the 
contract, in this caſe, ought not to be binding on the conftitucas, be- 
An e n cee ee 
ſlaves for one thouſand dirms (which is the expreſs object of the con- 
ſtituent) is here obtained; and that the limitation of their prices to 
five hundred each, in an equal danner is only an implied object, fince 
it requires to be eſtabliſhed by reaſoning; and an/cxpreſs objeft is al- 
ways preſented team dnphed.one:+ he two Ge thet ih, 
in the caſe in queſtion; the agent ſhould have purchaſed one of the 
two ſlaves for more than five hundred dirms, by 2 contract diſadranta- 
geous only in a ſmall degree, (which cannot always be avcided,) and 
mme it is 
1 . 5 * | | valid; 
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wd; dente the nein lie (chat is, 40 ſays 15s not reſtricted = 5 
to the payment of five hundred dirms for one flave,)- although it be : 
reſtricted to a juft. and proper contract, 3 
e ee eee attending it 2 5 
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1 of the ſeller would have 


Cnar . As G EN: CY, 1 ä 


ent, by the 


2 to purchaſe with it tw nds — — ag: — 
ingly purchaſe a ſlave, and the ſlave die before the delivery of hum ts — 
the conſtituent; in that caſe the ſlave is held te have been the p 
perty of the agent. If, on the other hand, he die after chvery 1 

: conftitucgt, e 


= Ki, are not ſpeciße when: o 0 
0 change: an 
nat rendered void:) is cher the fas whether they e gat 


r for the price;”)—in which caſe the ſale would be invalid; and-fo 
_ alfoin the caſe in queſtion. In the appointment of an agent for ma- 
 naging a S fale, on the other hand, it would follow that the conſti- 


to a f fake, before the ſeizin of it, is null;—in the ſame manner as 


4 N ov; | Boox XXII. : 
" or not *; and conſequently the c n act of the agent is binding on the | | 
conftituent, becauſe hit ſeizin is equivalent to that of his confiituent.— 


The argument of Hancefa is that dirms and deenars admit of ſpecifica- 
tion in agency; (whence it is that if a perſon reſtrict his agent to the 


purchaſe of ſomething with one thouſand ſpecific dirms, or with a debr, 


and the ſpecific dirms be loſt in the agent's ha ds, or the debt become 
cancelled, the agency is null;) and ſuch being the caſe, it follows _ 
that, in the appointment of an agent for the purchaſe of a ſlave; or 
for making a Slim contract, the property of a debt is veſted in a per- 


| fon, by another who is not indebted to him, without his being ap- 
| pointed an agent for the ſeizin of the ſaid debt, which is unlawful; 
T in the fame manner as if a perſon ſhould purchaſe a thing in exchange 5 
ftr a debt due to him by ſome other than the ſeller; (as if he ſhould. 

fay to the ſeller, <* I have bought this thing from you in exchange for 


a debt owing to me by a certain perſon, and which you may take 


tucnt, before poſſeſſion, commands the uſe of a thing of which he 3 1 
— * till after poſſeſſion, (for he is not proprietor of the debt 
till after the receipt of it;) and the application of the thing in queſtion 


if a perſon ſhould fay ** give what you owe me to whomſoeyer you 
<< pleaſe.” It is otherwiſe if the conſtituent ſpecify the ſeller; be- 
cauſe then the ſeller is his agent for the receipt of the debt, and conſe- 
quently takes poſſeſſion of the ſame. in virtue of his agency, and then X 
becomes the proprietor of it himſelf. It is otherwiſe, alſo, where a 


creditor defires his debtor to beſtow the amount. of (his. debt, in 


* becauſs here AI 
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muſt be credited, becauſe of the agent's deviation from his orders: — 
but if the value be ane thouſand. dm, both parties muſt be required 


to make eath ; {becauſe ſuch is the law in a diſpute about the price in 
2 contract of fale; F 
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| 5 W gay to a. eee in behalf of myſelf, Alge may 
from my maſter; for one thouſand dirms +,” (a the fame time der pe pion to pur 
livering the one thouſand 4rms,) and the fan perten accordingly. Par- J fe 
chaſe the ſlave from his maſter, an behalf of the flare, he [the ſlave} be- — 
comes free z- and the right of Wale remains with the maſter; becauſe = 


the ſals of the-perſon-6f the ave. to-tho ſlave; himſelf is hervinter-*— 


proted in its metaphorical ſenſe (that is, the Her anus of the flave,). 
ion of it in its literul ſenſe, (namely, the exchange 
of property for property, ) is here unattainable: the flave's purchaſe of 
his'own perſon; Ons e hs 1 . 
eee | becauſe none of dhe tights of the ed rolt 
in him: the caſe-is, therefore,” the lame as i the ſlare had. pur» 
chaſed his on perſon a and vas the ſale of the flare is, in fut, an 
emancipation of him on the part ofthe ater, bn ee 
titled to the right of Milla. If, 
ticularly ſay and explain to the maſter that he e 5 
behalf of the flave; but, on the contrary, imply fay i . 
chaſed a particular ſlave 
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former Atom of the cafe, where the era! meaning not being 
practicable, the metaphorical ſenſe was therefore adopted :—and as the 
Hicral meaning (namely, an exchange of property for property) is 
here followed, the. purchaſer of conſequence becomes the proprictor - 
of the ſlave; and the one thouſand dirms given to him by the ſlave 
for the purchaſe of himſelf are the right of the maſter,” as being the 
flave's earnings; and the purchaſer muſt pay him another thouſand 
dirms for the price. In ſhort, in the caſe of an agent for a ſlave pur- 
> laid dave in his own behalf," 1 rr iP 
ſpecify the purchaſe of the five r 
bee #8: . otherwiſe the purchaſe is for hrmſelf, and nor ſor 
_ - the ſave.” It is otherwiſe where a perſon, ho is nat a ſlave, pur- 
chaſes, in the capacity of an agent, a ſpecific ſlave; for it is not neceſ- 
ſary that he ſhould ſpecify in whoſe behalf the purchaſe is made, fince 
eee e- pee B hs . 
Wan ane aan on the — * 
trary, the explanation is material; for if it be ao made, the tranſac- 
tion is a ſale; - or, if it be made, it is an emancipation, with a reverſa- 
tion of the right of Willa; in which. caſe the price is not-demanded 
from the agent, notwithſtanding he is the contracting party: it is, | 
moreover, poſfible that the maſter may not be inclined to the emans 
cipation, but may aſſent to the fale merely with a view ne : 
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A fie my ne A ito" pen your ons erſon oi 
— half from your maſter; and the ſlave fay to his maſter . ell me 
other perſon, << on account of à particular perſon, for this quantity of dm, and 
es the maſter accordingly agree; in this caſe the flave becomes: the pro- 
_ perty of the conſtituent z becauſe a flave is capable of becoming an 
agent for the purchaſe of himſelf, fince, wich regard to · the property 
involved in his perſon, he'humſelf is as a ftravger; and as hes property, 


aces of the caſe; that is, that he exõx 
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(becauſe of the property being in 


For the p 
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es b ee although the ſuller | 
in the 1048 the f1 i ſelf) be N 
not entitled to detain him from the conſtituent after tlie ſale, as a ſa · 
price: and as tlie ſiave is capable of agency. ĩt fol- 


lows that if, in the caſe.in queſtion, he refer the vontract to his con- 
ſtituent, it conſequently holds good with tegard to the conſtituent; 


ferring it to his conſtitu 


becauſe of its being in conformity to his orders; but if, inſtead of re- 

ent, he ſhould refer it to himſelſ, he then be- 
comes rer, becauſe. the contra is in that caſe a to 
* agrees. bbb 4 Hl ai 
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chaſe of a 


thing is not entitled to purchaſe that thing for lie, I 21198 5535: n 
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an act of a different nature from purctge*, and bra 
lowed to be expedited in his behalf. 

AJ, alſo, the flave ſimply ſay to his maſter. 4. ſell-m 
ein the particular perſon, her is — — 
abſolute, and admitting of two interpretations, is not applied im favour 
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father or grandfather: The two diſciples allege that if an agent 
ſhould ſell a thing to any perſon whatever, ſtanding in that relation | 
to him, (except his fue or his Mokitib,) for an equivalent to the 
| value of the ſubje& of the ſale, it is lawful; | becauſe agency is abſo- 
Jute; and an agent is not liable to ſuſpicion from ſuch a fale, fince the 
property of thoſe relations is diſtinct and ſeparate from his property; 
and neither party is entitled to derive a benefit from the property of 
the other. It is otherwiſe where an agent ſells a thing to his own 
ſlave, becauſe that, in fact, is a ſale to himſelf, as the poſlcfions of a 

\ ſlave are the property of his maſter; and the right of a maſter extends 
to the earnings of his Mo#dtib, and becomes, in reality, lic property 
in the event of the Moldtib's inability to diſcharge his ranſom. —The 


eee ee eee 


and the act of ſale un l 


deſcription, does beget ſuſpicion, ſmoe they are excluded from giving 
evidence in his behalf. -SzconDLY, a mutual right of uſufruct and 
— RE TER — 
Bin ne ae se 8 eee oO eee ee. 
A fimilar diſagreement neee ee ee 
— under theſe mn, N | 2 


He may ſell WuHoEveE is appoir n Agent for the fate o 
OO. lawfully (according to Honedfs) en 5 thing, either for a 3 
ber rar. and ſmall price, or in exchange for any thing elſe, as well as for m 
bs rerarn for The foro GAN Wat es oe: ee 

| he thinks ft. * wing ee, IRST, agency, athough abſolute, is yet reftried | 
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e ane ſor instance) art for the-pucpoſe uf . 
moving#or remedying a want, they are therefore 3 ol . 
meaſure of that wantz—(whence it is that agency for 8 

a floe, or of ice, or of any animal deſtinæd for ſacrifice, is 
to the period in which thoſe things are wanted — 
practice among mankind is to ſell a thing for an dequa A 
for this value (not in any thing elſe, but) in ee Pate fs = 
at a great and evident d;/attvantage is partly a ſals and partly a gift = 

in che fame manner, alſo, the ſale of goods for other goods — = — 1 
termed Beea Mokdſa, or barter),is ale i in owe ſhape, and — 
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conſequently nat permitted tor thews 0a 5% Stu bacter 1042/;1v002 
I regard to 2 ſale of goods for 3 ir is either co 
file, or completely a purchaſe; and cannot be partly ee ed ee | 
2 purchaſe, fince the properties of fale pc nn een 
n Fun lol 04.4; bn proc et 
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—lrogtincfor purchaſes er benny i tee qv 
equivalent to its value: and alſo for more than its value, provided the 
difference be not very confiderable; but it is not lawful for him to 
— — 3 — 


«im. 


I ſor his conſtituent. I bent an” gent eee 
purchaſe of a ſpecific thing, and purch: | price” 
its value, lewyers hare #blereed that th birgult is nevertheleſs made 
for his conflituent ; fince an agent for tho purchaſs of a ſpecific thing, . 
45 not being allo ed to purchaſo that thing for bimſelſ, is not, of con- = 
1 Phe ſequence, Bable to any ſuſpieion.In the ſame manner, alſo, if an 

| agent for marriage ſhould contract a woman in marriage to his conſti- 


tuent, engaging for a dower 2 e eee 
Xt is kwful, according to Haneefa; becauſe, in the: 1 
muſt neceſfarily refer the contract to his c F 
not Halle to fuſpicion eee ee eqkarie 1 
25 he may, if he pleaſe, ſettle the contract in ai je manner with- 
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e terns in e eee — . 
thedafference is as ten to ton and an half; and in cattle, where it Ls as 
VO — moveal mm n to reI 

s 89 


" 


AGENCY. TY . 1 
— that th ae ft find ms . 


; of the e kind the fale is in a n POSE 
rarity; And of the ned, i is rare: —and the 


. An agent for” 
{ell the Gaff of bim, ſuch file is valid, according to Hate; beeauſs eur ng -Þ 
the agency is in this inſtance abſolute; and does not reſtrift the ſale fer at 8 
either to ane or mr contracts; and as it would have been valid, under prroeecfhim. 

ſoch circumſtances, if he had ſold him wholly for baif of the price, it TEE 
follows that it is valid where he ſells the Bu for half of the price, 4 „„ 
rere ff 
— —— therekith; 15 e 
2 ͤ —————— 
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50 purchaſer for the whale, ere a Ni 


Adem (that the fale of the , half was malle with a view to facilitate 
the fale of the whole; and is conſequently valid: but if, on the on- 
trary, he ſhould aur ſell the remaining half, it is evident that the pays ͥ f 
tial fale nn rang: 
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or hay IE rk nr rnb (hat 
to f. metas; Anke the cotiffituecr"in caſe the agent afterwards 2 — ü 4 
purchaſe the eber haff ;) becxuſe/the purchaſe of à part may be the gu — 3 
— a (as where the ſlave, for inſtance, © 
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nes become the property uf n mmer af perſons, by inhenitanee, in 

5 which caſe there is a neceſſity for the agent purchaſing one ſhare from 

one heir, another from another, and fo forth;)—and where the agent 

_ purchaſes the remainder of the ſlave before his conſtituent reefs the 

Ji purchaſe, it is evident that he purchaſed part merely with a view 

AF 5 to facilitate the purchaſe of the whole:—the contract of purchaſe is 

| 5 therefore binding upon the conſtituent, and effectual with reſpect to 
| bim. — This is univerſally admitted. According to Haneefa, there is 

. a difference between this and the preceding example; for two reaſons. | 

3 ; | Frksr, in the purchaſe of a half of the ſlave there exiſts a ſuſpicion, 

| I | as it is poſſible that the agent may have made the purchaſe in his own 6 

| | + behalf, and becoming afterwards ſenſible of the defect arifing from 
© participated property, may have then determined it for bis employer: oY 
| a ſuſpicion which does not exiſt, in the caſe of the ſale of the half :— Tg 
© SECONDLY, the order of a conſtituent to ſall any thing is an order re- 

lative to his own. property, and is conſequently valid; and ſuch being 

the caſe, reſtriction or latitude muſt be attended to.—The order of a 

cCeonſtituent to purchaſe any thing, on the contrary, is an order relative 

co the property of anather, and is conſequently: invalid; and ſuch 
55 bring he ale, eee legend nor eo phi He 
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Gele of file gr; wing and either take poſſeſſion. of the price or not, d pr 
C the purchaſer, in conſequence of a defect of ſuch a nature as could nat 
deu che Käse, have been ſupervenient, (ſuch, for inſtance, as an additional finger, 
in conſe”, an return him upon the agent's hands, by a decree of the Kizee, founded 
T ud ve, either upon evidence, or on the refuſal of the agent to take an oath, | 
. d or on his expreſs acknowlegment,—in this caſe the agent may return 
| whoa wk g him to the conſtituent ; becauſe the Kaxzce, in this inſtance, has ex- a 

5 ne preſsly determined the defect to have had exiſtence during the poſ- 
da ſeſſion of the ſeller, on which account he decrees the return; and 

| de his decree'is not, * 68, r 
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ſtances, anch, evidence, refuſal 1 tale an ; cathy or churn. 


o he riön- Wb olxation,” thirekite; Tir the Ee of 
theſe proofs? e e them "in; this $ 1 ng 
caſe? . | BY rhe e 3 

RxrI v. To remove the doubt thus ſtated, the e thy. 200.47 tes, 
work obſerves, that the Kizee knows with certainty that a defect. 
ſuch as above deſcribed, could not happen in the courſe of a month; 
but not knowing when the ſale took place, there is therefore a nec. 
 fity for theſe proofs, in order to aſcertain the date of the fale, and that 
the Kizee may be enabled clearly to determine that the ſaid defect had 
not happened /ince the ſale, but had exiſted prior to it. —The defect 
may alſo be of ſuch a nature as required the inſpection of women- or 
phyſicians: — but although the opinion of women or phyſicians be ſuf- 
ficient to prevent contention, yet it is not a ſufficient ground for a 8 
decree of reſtitution: there is, therefore, a neceſſity for the proofs 
_ aforeſaid .—unleſs, indeed, the Kizee himſelf witneſs the ſale and per- - 
ceive the defect, in which caſe there is no neceflity whatever for thoſe 
proofs, —The return to the agent is, in fact, a return to the confli- 5 
222 c—_—C 93 2 
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| agent, in virtue of a decree of the Kizee, founded either on evidence where the de- 5 

or refuſal to take an oath, on account of a defect of ſuch à nature a8 * : 
may have taken place ſubſequent to the ſale; becauſe evidence is abſo- „ - 9% i 
lute proof: and, as to the agent, he is under a neceſſity of declining be not ſound- 


to ſwear, as he had not always the poſſeſſion of the ſlave, having re- ad Let 5 


ceived him only after the appointment of agency, whence it is poſſible” ww! * 0 
that he is unacquainted with the defect; when, therefore, - tile 
purchaſer returns the ſlave on account of the agent's refuſal to take an 
oath, the fale affects the conſtituent, and he muſt take him back 
If. on = the other hand, the purchaſer return him tothe eren. in con- 

"3 2 _ __ | 


in which caſe 
the conſtitu- 
ent 1s not ob- 
liged to re- 
ceive it back 
without ait. 


ä the purchaſer returns the ſlave to the agent, on his acknow! 4 nent, "NF 
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W of a decree founded an his acknowledgment, the Gale i is abſo- 


lute upon the agent, as acknowledgment is a weak prof, (that is. 


does not effect any other than the acknowledger ;) and the agent does 
not act from neceſſity, in this caſe, as he had it in his power either to 
have remained ſilent, or to have refuſed taking an oath, —The agent, 
however, may afterwards litigate the matter with his conſtituent, and 


| oblige him to take back the {lave on his eſtabliſhing proof by 5 3 8 


or on the conſtituent's refuſal to take an oath.——lt is otherwiſe where 


without a decree, for in this caſe he has no grounds for a ſuit. 


- againſt the conſtituent to compel him to retake the ſlave; becauſe this 
return is a fale de nove with reſpect to a third perſon, who is neither | 


05 dhe purchaſer nor. eller and the conflituent mult be this third perſon, 
ſince none but the agent can be conſidered as the ſeller.— The agent. 
| therefore, in receiving back the flave from the purchaſer to whom he 


: had ſold him, does, as it were, repurchaſe him; and hence he is de- 


_ fale is-annullec 
to compel him to receive back the ſlave: but as; his acknowledgrpent 


If the deſeg 
be original, 

the e 
ent muſt re- 
ceive back 

the article 


barred from returning him to the conſtituent, or litigating the matter 
with him. A return of the ſubject of the ſale, on the other hand, in 


virtue of a decree of the KAZkRR founded on an acknowledgment of the - 
Feller, is an annulment of the contract of ſale, and not a fale de nowo;.. 
becauſe although the authority of the Kizer: be general, yet acknow- 
ledgment is but weak proof-- in this caſe, therefore, as the contract of. 


the agent is entitled to ſue the conſtituent, in order 


s inſufficient proof, the conſtituent . be compelled to pee 
back the ſlave without N by evidence 


1 


5 I, on the other „„ the par- 
chaſer has returned the ſlave be of ſuch a nature as cannot be ſuperye-. g 
nient, (ſuch as a Super fluous finger, for inſtance,); and the return be 

made to tha ror in conſequence of his eee of the 8 
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ing a ſuit againſt him, to receive back the flave; as the return is of a — N 

determinate nature, and therefore the parties did of thernſelves what Paci 

the Kaner would have done. According to many traditions, however, of h [the 

the agent has here no right to ſue the conſtituent, in order to make Ln — 
umi hack, nee. for the reaſon already ſtated, that the — 

_ <<: purchaſer's returning the articl to the agent, in cunſequence of his 

< acknowledgment, is à fale de. svn, with: reſpect to others than 

the parties themſelves; and the conſtituent is not a party. — In 

regard to the aſſertion contained in the firſt tradition, that the re- 

turn of the ſubject of the ſale was a thing of 2 determinate. nature, 
it is not admitted; becauſe the right of the purchaſer, at firſt, was 

that the ſubjeQ of the ſale ſhould be in a complete and perfect Nate; . 

_ and. failing of this, his right then relates to a return of the ſubject; 

aud aſterwards it ſhifts, and relates to a reſtitution of the cract quan- 

tity of loſs he may have ſuſtained in the price. In this cafe, therefore, . 

the return of tha ſubject of the ſale is not a. thing of a determinate 


i che e W « he had A conflitnent | 
ordered the other to ſell his flave in exchange fur may , and __— 
that he had nevertheleſs ſold him an credit,” —andthe other, that · he e, > 
<< [the conſtituent] had merely defired him to. felt him, and that he had 
** ſaid nothing more,” in this caſe the aſſertion of the canine muſt. = 
be credited ;-becauſe he is the perſon from whom the order i -_ 
and no argument exiſts of-this order being ahſoluty agency being in ita 5 
original nature re/atrue and rgffrictad; whence it is that if one perſon. 
ſhould ſay to another, I have made you agent with regard to mx | 
property; the agent would-ngt be permitted to-do as he pleaſed - 
wath * 12 property, but n 
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that in queſtion ſhould take place between a manager s and his prin- 


| <ipal, the affertion of the manager muſt be credited; becauſe Mizdribat 


as in its original nature general and abſolute; whence it is that if a per- 

ſon ſhould fay to another I have delivered this property to you by 
<< way of Mozdribat,” or, take this property by way of Mondi 
< bat,” the other might lawfully perform acts of Mos 
property .—In Moz4ribet, therefore, an argument exiſts of its being 


_ abſolute. It would be otherwiſe, indeed, if the principal ſhould de- 


clare that he had given the property to be uſed by one particular mode 4 
of Mexzdribet, and the manager ſhould declare that he had ſtipulated 


axother mode: for, in ſuch a caſe, the affertion of the principal - 
would be credited; becauſe the parties are both agreed, in this inſtance, BE 
that the Moz4ribat was reftrified and not abſolute; and Mozdribat, 
whenever it ceaſes to be abſolute: and is determined to be reſtricted, 


_ reſolves itſelf into a mere agency —lt is to be obſerved that an unre- 


ſtricted commiſſion to ſell any thing may relate either to ready money,— 
or to credit, whether for a long or a ſhort period, according to Haneefa. 
The two diſciples maintain that the period of credit muſt be confined 
to what is cufomary.— The principle on which this proceeds has been 
Re ras antics to ſell his > Rina al the ah; king 
accordingly fold him, ſhould take a pledge for the price, Which pledge 


— is afterwards loſt or deſtroyed in his poſſeſſion, or, if he ſhould take 


ſecurity from the purchaſer for the payment of the price, and both the 
ſurety and the purchaſer dic inſolvent, or diſappear, ſo as to leave it 
unknown whither they are gone —in neither of theſe caſes is the agent 
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the taking of ſecurity was with wer toadd to his certainty, andthe 
taking of a was in the nature of a 
of the price, it fol 
otherwiſe with reſpect to an agent for the receipt of debt; for he 


by way of fabfirztren; that is to ſay, the creditrr his ubſlitutod him. 
to receive the debt for him, but has not appointed him to r J 


or a pledge in oppoſition to the debt; whereas an agent for purchaſe, 
on the contrary, receives the price in virtue of his being a principal, 
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Ss not t permitted to vice of Ji ages 
them to act in any matter relative to their agency, without the con- . 


currence of the other. This is the law with reſpect to all tranſactions m —— 


which require thought and judgment, (ſuch as ſale, Khoola, and fo —_— 


forth,) becauſe the conſtituent, in thoſe tranſactions, may have a. 
conhdence in the j jon julgmant of (ugh the pathvs fn apiiin, al 
rf of cn ofihind 
OzJecTion.—Where the price is fixed, A 
thought and judgment ; ard therefore, in that caſe, the a8 of one f 
the parties ought to be valid: whereas it is held to be otherwiſe. 
 RxeLy.—Although the price be fixed, yet there may be occaſion. 
c choice of a. 
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* alan, 


| inſtance, a-perſon appoints two. agents for tlie man 
in which caſe either of theſe may law fully act without che other? be- 

cauſe their aint action is impracticable, as it would ene 
and confuſion in the afſembly of the Kizee,- Their judgment, more- 
over, is required to be exerted, previous to the aſſemibly of the Kaare: 
in other words, they ought previouſſy to conſult with each other, at 
then one of them ought to attend the meeting of the Ker to manage 
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ur ad of one Uf two agents without the concurrence f the” 
[allied is oe valid excepting-in' fome particular caſes:—as Where, for 


ig men of His fuit, 


the replies and interrogations ; which may be more effect ually execute 


| by one than o, ſince, in the latter caſe, much noiſe and tht , 
would inſue. In the ſame manner it is lawful for one of two agents to We 


act ſingly in caſe of their having been jointly appointed agents by an- ; 
other to execute a r in his behalf without a compenſation * ;j— — 


or to emancipate his ſlave without a confideration Or to reſtore a de- | 
; poſit to the owner of 1 it or, laſtly, to diſcharge a debt due by bim. 


The reaſon of this is, that in theſe caſes there is no neceſſity for con- 
ſultation and judgment, ſince in all of them explanation merely i is re- 


quired; and the ſpeech of one man, in this reſpect, is equal to that of 
2 -t were otherwiſe if the conſtituent had ſaid to the two a 


gents, | 


___-<6/ divorce a particular wife of mine if you pleaſe,” or << the buſineſs. 
4 of ſuch a wife is in your hands,” —for in this caſe it would not be | 
permitted to one of the two agents to divorce the ſaid wife; becauſe 
the conſtituent” has committed the divorce to the thought and Judg- 
ment of borh; and alfo, becauſe he has ſuſpended it upon a circum- 
ſtance relative to both „namely, their Pleaſure, and as he has con- 
nected it with a circumſtance relative to.both, it becomes analogous to 


where a perſon connects the divorce with the arrival of two perſons at | 
a particular houfe; in which cafe the execution of it reſts on the ar- 


"rival of loch theſe perſoins at the faid houſe ; and Io alfd. in the caſe in 
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ſtituent, in comn ng the tranſaction to him, did not empower him IT „ 
to appoint an agent or tbe.cxecution of i. — The reaſon of ee ibn 18 


although the conſtituent be ſatisfied with the judgment of his own a 5 3 


= 
: * 


agent, en that be is ſatisfied with the judgment of es. 


ine mand need ve Ant, a 


erefore, not lawful for an agent to appoint an agent, unleſs with: copftzuecac 
the conſent of his conſtituen ; or unleſs the conſtituent ſhould have _ 3 
r bu witien and: onde. SM 
in the firſt of which caſes the conſent is expreſs; and in the ſecond; te | 
conſtituent commits his buſineſs, in an abſolute manner, to the agent's 2 


diſcretion.—As, in this caſe, however, the agracy of the n, — 4 
| agent, is valid, be is the agent of the primary conſtituent; and hence 5 | 557 ty 
he primary agent has not the . 7 5 _ 
ower of agency ceaſe in caſe of the death of the primary agent. 1 
en. however, RO REN DRISELE ED. X : 
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the preſence of che primary agent, he cuntracgt is in that caſe valid, fete 5 tp Cr 
becauſe it rn — 3 
y agent, - hn. the 33 of ſhe: nee e ilk 3 I 
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of the primary agent, it is not valid, as it has not the advantage 
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althou 
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n. ecaved inform: 
expreſs his acquieſcence in it, = 5s them wal! and fo alſo, a cn 
| . tract becomes valid which, having been concluded by forme other than 
evt to them, the agent, afterwards receives his aſſent on bis hearing of it, fance it 


—(and the has cles the benefit of his judgment — E, alſo, the primary agent 


ſame of a 


contract en - firſt fix a price to be obſerved by the fecondary agent, and the fe- 
MT, condary agent then enter into a cn of purchaſe or Ble, ſuch con- 


or that (in a tract is valid; becauſe the exertion of the pramary agent's judgment is 
fo al evidently required only for the purpaſc of fn the nir, which has 
— been already done. —It is otherwiſe, however, where the confliturnt 
oullyfixedthe appoints #20 agents, and fixes the price hamiclf: for, in this caſe, 
TD notwithſtanding the conftitucnt's ſettlement of the price, the c 
2 ſion of the eee —— would 
CS not be valid; becauſe: aſtitucs | 
conftituent | witiſtanding bis having Cod rhe prices i s comdent that hos cbjett-is 


— 2a union of the ju s of beth, in order cither to increaſe the .. 


s zity of the goods (if they be agents for parchaſe,) or to make 2pro- 
per choice of purchaſers, (in caſe they be agents far fak,) 25 was 
before ftated: whereas, if the conflituent ſhould auf fix the proce 
| himſelf, but reſign the management of the contsaft to axe perſon, 
(being his immediate agent, and not the agent of his agent.) in that 
N A T Caps 


232 


A tant, be iet we dane ds 245. —.— 
lane, cn. in behalf of a minor daughter whois free and a liel, make 2 


nor 26 on be- purchaſe or fale in behalf of a minor child under foch 


fant daughter unlawful; (and the fame of every other tranfacion which — 


1 form relative to the property of ſuch a child; as a fave or an mide 
are not endowed with authority, becauſe of their flavery and infidelity 5. _ 


for as a ſlave has not the power to marry in Bh owe behalf, it . 


dent that he cannot have that power with reſpe# to others; and an 


e on the other hand, nn miſcmuch- 


power in theſe caſes, (that is, the right of acting with regard to the 
property of an infant, ) is granted with a view to the infant”s advantage, 
and out of regard to his intereſt; and hence it is neceffiry that this 


power be cofiſigned to a perſon competent and affeftionate, in order 
that the end may be anſwered: now competency is deſtroyed by favery; 
| — ů ͤ nn — 
2 We. ere . therefore n _ 
a Aboo Yooſaf, and Mohemmed, ö 
who ſuffers death on account of his apoſtacy, and an infidel au, are, &, 
with reſpe& to an infant daughter who is a 1 ni the fame 
predicament with 2 Zammee;——{that is to _fay, neither of theſe has aa 
right to perform any act with regard to her property, inch 2s purchaſe + | 
or ſale, or the contracting of her in marriage with another; )— 
an infidel alien is endowed with fill fs power over 2 Mafulmes than a 
Ames: epſon eclgeſt co pegs, — Fopnet, 1 a3 
r .-r aver ttc qpapanty, n—_—_ 
pended upon his repentance and return to the fauh, according to af 
our doctor ; becauſe a power of action, with reſpet to the property of — 
Late is eee. infant's arts and a regard for * i 
F Fre th. 
is a circumſtance of doubt: if he be put to death in his apoſtacy, it i: 
then evident that he has no power of action, and all foch acts are con- e 
ſequently null: —if, on the other hand, he return to the faith, it be- 
comes eee 20 HI 
cee eee een ß ·˙ et 
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Seixin. —(Khaſoomat, or Litigation, means a Conver- | 
ation carried on between two Perſons in'the 0 0 
© Contention and D e Win er COR" 
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| Agency for | k a 15 appoint another bis n to tend or Eke 1 in hu 
— behalf, the perſon ſo appointed is held, in the opinion of all our doc- 
— tors, to be alfo an agent for the ſeiain of that thing, whether it be hr 
t - or ſubſtance —Ziffer alleges that he canriot be conſidered as an agent 
for ſerzn, fince his conſtituent acquieſces only i in his agency for Auge - 
tion in his behalf. Litigation, moreover, is one concern, and ſeizin 
is another concern; and the conſtituent expreſſes his acquieſcence in 

NP but not in the ſcizm. The argument of our doctors is rl 

that when a perſon becomes empowered with reſpect to any thing, he 
neceffarily becomes empowered with reſpect to the completion of that 
thing; and the end and completion of a contention for any thing is the 
e Kin of that thing. In the preſent age decrees paſs aceording to the 
opinion of Ziffer; becauſe of the apparent want of probity of agents in 
this age; and alſo, becauſe many men may be truſt-worthy in regard 
to the management of a contention; and not with reſpect to the ſeizin 
of property. it is to be obſerved that an agent for litigation is ana- 
logous to an agent for eracting the payment of a debt; becauſe he alſo 

is competent to the ſeizin, in as much as the ſcizin of a debt is in effect 
included in the ſuing for the payment of it. 'The common accepta- 

tion of the word, however, is different, becauſe from Takdze [exatt-- 
ing by means of a ſuit at hw] /eiz/z is not generally underſtood; and 
_ | e 


Car, Il. A G- E N Go 7% 1 2 8 ; 45 

the common acceptation mult be preferred, to the 3 meaning 4 

n eee e n * | 

| Ty. there be uns agents for litigation, they are in that caſe ne- 

2 quired jointly to receive ſeizin of the thing which is the object of 

contention; becauſe the conſtituent has expreſſed his acquieſcence in 

the probity of them both auth, and not in that of either: af them 
3 10 of both, with awake * in 55 


5 dence to prove — —é . e. 
er bad given eee e ue ce eee | 


— by Heſes, "wa Han e. . ei = and li 
different things: and it does not follow that a perſon, f roi 


. worthy with regard to property, ſhould. alſo be ſkilled in the ber 
of litigation. The acquieſcence of the conſtituent, therefore, in the 
- agency for ſcizin, does not neceſſarily involve his acquieſcence 1 in the 


the ſeizin of. a. Aebt ie is an agent for the ſubſſantiation of property; 
(chat is. he is an agent for the receiꝑt of a conſideration for a debt 
which. is the right of the creditor, in order. that ſuch, conſideration 
may become the property of the creditor ; becauſe it is impoſſible to. 
receive the actual ſubſtance. of the debt; and hence whatever he re. 
ceives in the diſcharge of the debt becomes the property of the credi- 5 


tor; and as thus: 1 is a . compenſation, . or _— ng the AS - 
1 = | . 


| 3 A G E N C V. 
he is of courſe the plaintiff, and is entitled to carry on the ſuit in he 
fme manner as an agent for litigating a right of pre- emption, or for 
purchaſe. He moſt reſembles, however, an agent for litigating 9 
right of pre-emption ; becauſe an agent for the receipt of a debt, in- 
ſitutes his ſuit prior to the ſcizin of it, in the dame manner as an agent 


; for maintaining a right of pre- emption inſtitutes his ſuit prior to his et 
cakize the right; whereas an r i 
Suit, F Ca yy cine W Mi pid!” 
2 — lin of fbltice'® ion ant or Tigution, 605 


to take | I 
frfhon of fab according to all our doQtors; becauſe he is a mere truſtee; and alſo, 


re. becauſe the ſeizin of ſubſtance is not an/icxchange:/he'is,” therefore, 
| 2 conſidered merely as a meſſenger —Hence, if a perſon commiſſion an- 
| other to take poſſeſſion of his ſlave, and the perſon in whole pofleflign 
©. the flave is ſhould prove by witnefles that the conſtituent had ald tie 
e to bim, the auer muſt not deeree the ſale againſt the agent, 
8 until the conſtituent himſelf appear. This proceeds upon a favourable 
conſtruction.—Analogy would ſuggeſt that the flave ſhould be deli- 
vereũ to the agent, becauſe, as the proof has been exhibited-againſt a 
perſon who is not the adverſary, (fince the agent is not the adverſary,) 
it cannot therefore be admitted. The reaſon for a more favourable . 
conſtruction, in this particular, is that the evidence goes to two 
Points; ins r, to prove the ſale on the part of the conſtituent, and 
the comſequent deſtruction of his *property ;—SECoNDLY, to prove 
2 fand agent has no right to make ſeizin of the faid ſlave.— 
ow, although the evidence on the rf point be not againſt a egula 
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verfary ; (for the agent is the adverſary on the bible 
evidence, therefore, is admitted with reſpect to the ſecond point, but 
not with reſpe& to the ff point; whence, if the conſtituent; were 
himſelf to appear, it would be neceſſary to exhibit the evidence de 
evo, eee e eee 
; for thas woukd be ndaitied f far as to prevent the agent 
from the ſeizin; "and fo 4 in the caſe in 


N 


arrived af the place of tber refalence, ——————— 
, that her huſband had divorced ber, or the ſlave. proue, by 
witneſſes, that he of ſhe had been emancipated, —ſuch evidence muſt 
denen FFF 
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aA Toca alleges that an n rr an any 
other than the Kaxer is — IRENY regard to the conſtituent... 
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| e directed to gan- and by ati i ee, 
_. EE u now actnow!leds- 


cannot extend to the reverſe of that A: en which pr ple it 
that (as contention is neceſſry tothe exiſtence of lire) an agen 
for litigation is not competent to the acts of 'compoſition or exemp- 
tion * And alſo, that a commiſſiom of agency . has | 
agent*s acknowledgment is cxprefily excepted from it, for if acknow- 1 5 
eee ee 1 
be invalid, in the ſame manner as the exception of the denial of the ' 
4 1 fimilar diſagreement alſo ſubfiſts- with reſpect to the 
Ade of a perſon appointing another his agent to give, in an abſolute 
manner, an anſwer in his behalf: for this kind of agency is reſtrifted 
to an anſwer that relates to litigation; becauſe ſuch is che common 
practice; 2 —— 5 
is, in fact, an agent for cuntentim.— The reaſon for a more be 
able conſtruction of the law, in this particular, ne es 
tigation is indiſputably valid; and the validity of it extends to every | 
point in which the conſtituent is competent. No the conſtituent is 
Nana abſolute manner competent with reſpect to an anſwer, whether 
tit relate to denial or acknowledgment; for his power is not confined 
e The agent, therefore, is alſo 
competent to ether of thele. Simple fitigation}, moreover, /figura= 
tively ſigniſies general reply: and as there is always an affinity between 
| the figwrazive and the {iteral ſenſe of a term, (as will be hereafter de 
a monſratel,) the en mu; im. the Em inſtance, be, mined in | 
8 een e e n ; for 
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| | bis commuſkon. | | 1 ee . 
—— eakaing in fs palin. terms cxticy upon the pri 
ſenſe and generally accepted meaning of the term. | pas: 
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a n agent with : cual prafubited thiogis: forbidden, Eis 
therefore indiſpenſible that the den be dals aas figurtire .ch, 

(ſo as to render the agency valid, ) WW | 
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Alchlty d dkedees that -he bimfelf is 
"tenial,” becauſe of hid knowing the faces oft 
er, he ſhould have exprefied ümſelf 

muſt be interpreted to convey a power of general 
comin g the condition of Mufſiulmans—lt i is alſo related of i Mabemncd, 
te og: diſttition etwetll the plaintiff and 
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pode is We Hg n hit has iGued, 8 i 
_ cauſe of ther acknowledgrnemt; the acknowledgment; therefore, is 
limited to che aſſembly of the K ee. —If, on the other hand, it be 
2 by evidence, that ſuch an agent had made an acknowledg- 
— in the allembly; of the Kixze, bis age: 

_ Tg mines: and oonſequentiy if he ſhould make. a, 8 — | 
| 2 de point concerning which he had before made acknowledgment, 

— gbuiargd - and, ſhould adnce reer 3 his eee 
he has e "The, a n, ms x 
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provarication of, | ahich, be 
Inſtance, therefore;. reſembles 2 a father u 

an acknowledgment- prejudicial 88858556 under his e 
| afferably of the Kine, which is of no effect; whence if they ſhould i- 
terwards prefer a claim to the object of in, and adduce. evidence o Fs 
prove their right, it d ge * | 
Aa be give: to them. 
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8 e, I a perſon he Boer? ag roperty. in behalf of a debtor, and t 
abs, com: | credit OT appoint the ſaid ſurety his agent for the receipt of the d 
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— for the ſuc ch. agency. is abſolutely invalid, for two 7 2a1008,— Fixsr, the 
Aead. is in- buſineſs of an agent is 70 al in behalf of another; and if the agency 
+ * of thy . were 0 1M to be valid, it would neceſfuily follow | 
= - 
| | (ranely, affion in Ws: AH, would be deſtrayed.— „ 
if the agency be valid, eee 
to ſay 5* he had received the debt,” hi flertion,. is credited, (ſince 
| 17 en de- an thi l at k. n 
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preſent inſtante, 26 the Cs a 220N * beet asi „ DE 
it he endeavours to. eren e, aner. . The agency, 
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dab In other words, — — Mews ends 5 
emancipate; him, ſo as to be bürmſelf reſponſible for his value to the 
22 and hc eee hana payment] of the whole of che 

them, eee would db — Dee two mala hoe Ze ATE „» 
rected, in treating of the ene a: ſutaly- ee hem: «© 


AI nile 1 len 0:14 ni ebe 1}. t Bat ; 3973107? 11 yo; 2 
| Ir a perſon plead his being agent for the receipt of ' debt due to Ser | 
another perſon who is abſent; - and the debtor verify his aſſer- 27 | rd for the oh 

tion, c Ne goo = 
the agent; was his rcrioction-of tha ce ance 


— > „ 


| ince what the agent receives is purely the p 
„ therefote, the abſent perſon afterwards It 


bear, and verify the aſſertion ef the agent, dere will be me n. 

er: but if otherwiſe, the debtor muſt again pay the de 1 
— (ho is now preſent,) becauſe his former payment 
of it is got eſtabliſhed, a the eee eee d Ind his de- Fs | 


— 


bad to him, provided'it be füll extatc is is pate; becauſe his 
object, in making the payment, was to free himſelf from reſponſibility; 
and as this chject bas not been fulfilled, he has therefore a right to re- | 5 
take it. If, however, the thing be not extant in the pofleſſion of the Ed. 55 
Agent, but have been deſtroyed, in that caſe the debtor is not catitled ” 
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caſe it would be lawful for him to-retake i hatever lie tnay have paid, 


4 0 K E N N. | Book XII, 


however, in this inſtance, ſuffers an oppreſſion from his clue, 
and it is not lawful'for the oppreſſed to'roppreſs' others; he. is not 

allowed to take any thing from the agent, in caſe of the deftrion/es; 
the thing given to him; unleſs, at the time of making the payment to 
the agent, he had taken the agent himſelf as ſecurity for the reſticu- 
tion, in the event of the abſent per ſon 's denial of the agenty; in irhich 


as the agent became ſurety, and is conſequently liable for ita: 1d + 
""Ovjtcrroxn.—Theſecurity, ih'thisicaſe;ought not to be valid; . 
ſince it is eſſential to the validity of bail or ſecurity. that the > be a debt 


due by the ſuretee; and the ſuretee, in the preſe ent inſtance, is che ö 


cunſtituent, who does not owe any debt. Hei brei tag 


REPLY.— The ſecurity is valid, becauſe it is referred to the period 
win the conſtituent ſhall have received the ſecond payment of his 


debt; in which caſe he is reſponſible 1 in the ee ws both the 
' agent and the debtor; the ſecurity is therefore valid, i 


Inſtance, in the Ene mabogr.e in all. other eaſes. de de * 
III, on the other hand, a perſon ſhould plead! his 98 Fe 


ã certain abſentee for the receipt of a debt due to him, and the debtor, 
7 without either verifying or falſifying his claim, remain en, 11 of et 


eat payment of it from the debtor, he (the debtor) is is in, this. aki. 


agency; for in fact he did nothing elſe than make a payment in 


pay the debt, and the proprietor of the debt aft 


entitled to a repayment from the agent, becauſe he did not verify be 
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hope that it would be acquieſced in by the conſtituent; and; on his 
being diſappointed in this hope, he is conſequeatly entitled to an in- 


demnification from the agent. — The law is alſo the fame where the 
debtor pays the debt to the agent, aſter falfifying his claim; as is ob 7 
vious from the reaſons. already ſtated. K 1 however to be obſerved 


that, in the ſeveral caſes of verification, falſification, or ſilence, it is not 
permitted to the debtor to retake the article from the agent, after the 


Wap of it it to him, banal a time as the conflituent tl be- 


cauſe 
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dbl, (as in the caſe of his vers ification,). or from e 


abſentes may afterwards give bis alſent, 10 it—It. is, therefore, the 
fame as if he had paid the debt to a Faxgoles,. or unauthorized perſa 

in the hope that the proprietor would confirm it; in which caſe i it s 
not lawful to take back from the Fazoolee what he may have delivered. 
to him;. becauſe there: exiſts a poſlibility of A. confirmation of i it by the, 
owner; and alſo, becauſe i it is a genera rule that, when a perſon per- 
forms an adt with, any particular view. or object, he ought not to 


5 the, ſime unleſs he be Gppointed,, of, the oer which. 
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u perſon plead his being the: agent of. = certain po ung — 
urged for the. 


E of a depoſit,.. and the truſtee. verify his aſſertion, yet the law. * 
does not award the delivery. of the depoſit, by | the truſtce to this per- receipt 
ſon, fince (in oppoſition to the precedi eaſe of a debtor) the truſtee. Th 
| here makes an-acknow] ent with reſpe& to the property of an- 
other -I, however, the perſon. 3 in queſtion plead that Bis father 
< having died, the faid depoſit - had devolved by inheritance, to him, 
< and that there were no other heirs, and the truſtee verify this, he 
muſt be directed to delixer the depot to this perſon ; becauſe the 
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wiſh to avoid the litigation, is compellable to ſuſtam it. Some have 


defined a plaintiff, with reſpect to any article of property, to be a 
bree CO OI 


to it but by the eſtabliſhment 

whithas a plea Fight to that article fink his ferntnker of 
it. © Mohammed, in the Mahſoot, has fad that a defendant is a perſon 
who demes.— This is correct: but it requires a kill and knowledge of 


Juriſprudence to diſtinguiſh the denier in a ſuit; as the reality and not 
the appearance is efficient; and it frequently happens that a perſon is 


n appearance the plaintif, whilft in reality he is the defendant. Thus 
_ .a truſtee, when he ſays to the owner of the depoſit, © I have reſtored. 
_ 1” 4 to you your depoſit,” appears to be glam, in 2s much as he 
= : | | pleads the return of the depoſit; yet in reality he is the agenda, 
| fince he denies. the obligation of reſponſibility ; TI abr 
eee mn. | 


No PE, dmiſſib Ch det a ed bad ad | 
> "quantity of the article which is the object of it; becauſe the end of a 


3 upon the nn, mene 
See con the ee, ar N— 
 which-(fit , therefore, the article be fill exiſting, and in the poflcfiion of the 

property) _ defendant, he is required to produce it in the court of the Kizer, in 

ducedin order that the plaintiff may poimtedly æuſer to ĩt in the exhibition of his 
court. claim. In the ſame manner, the production. uf it is neceſſary at the 

time of the delivery of teſtimony, or of the admmiſtration of an oath 

to the defendant; becauſe on theſe occafions the greateſt poſſible 

degree of certainty and knowledge is requiſate ; and this is beſt 

anſwered by a pointed reference with reſpect to l property, 

a ce 2 


r N thing. | | 
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ancꝝ H the deſendant is moceſiary. This practice has bern followed bx al 
by Lanes in ali ages. At is, morover, incumbicnt on the den —— 
to give a reply to the plea; when the is prevent; in arder that-the: 
ject of his'proſence may; be anſwencd. ; Jt is alſo necefiary to produce: == — : 
the fatal of the claim, for the rcafon alrcady fintod—It is Ni A 
ancumbent on the defendant, in caſe of his Aid, 10 take an cath, as 
| thall be explained in the lat? ipart efhin chaytor If the Grhje. of or the wake 


of it muſt be 

ſufficient; for it is indifpenfitile,-in. this caſe, theathaculntefgces- . 
eee the ſubjed uf the, claim may be fully aſocrtame 

> ſabſtan of an atity s known by an explanation of i 
inn that n e noe many andivad 
genus may partake of the ſame qualities; . — 
article 25, in this inſtance, unattainable, an n 
is ncoepted in the place of a pointed. reference 10 — - or (F the ob- 
A. Leys has ſaid that to an explanation of the valve ought to be added 2; 11— 
that af the gender.) If the clan, relate to land, ar other me- — 
able property, it is requiſide That the plaintiff define the boundaries, boundaries, 
and Gay ** that land is in the pafafhon af the defendant, and I cham ir , 


* from: him; —berauſe ſuch property, caunct be defcribed by a r 


of x. 


| pointed:reference, as it is utterly impoſſible to produce it in the aflem- 
bu of the Raise; a definition of the boundaries bene fuers, as 

immovrable e r eee ee by ſuch a definition —I = 

of ach, — tori their family, in which 5s xequired 20 
£0.at leaſt as far back as the graxdfather,,—ſince (an che mon of © 
Haneefa) a knowledge of the grandfather is eſſential to the complete 
deſcription of a family: and chis is approved. Af, however, the pro- 

prietor of the boundary be a perſon of notaricty, the ſunple mention 

of him is ſufficicat. If, alfo, only rere of che boundaties be defined. 

It is ſufficient, according to our doctors; (contrary to the opinion of = 
Zifer ;)—becauſe a definition i in this caſe made of 3 mgjurity of them; 

| Ver. K and 
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= | the mori i Feen to the ele An ig Mere 
5  »- wiſe where all the four: boundaries are mentioned, and thete happens 
abs LE ——— with reſpect to one of the four, ſot in this caſa the 
claim is falfified : in oppoſition to the caſe where a definition of one af 
them is otnitted, as . 
(t is to be obſerved that, in the ſar e manner a a definition of 
Bre. move Wn, | 
it alſo requiſite in giving evidence.) With reſpect to-what:was/before 
advanced, that the Plaintiff muſt ay that lam is in tis paſſeſſion of | 
<6 the defendant, &c. this is indiſpenſibly requiſite; becauſe the de- 
fendant is not able to the ſuit, unleſs he be poſſeſſed of the land. As, 
however, the aſſertion of the plaintif-and the verification of the de. 
fendant is not alone ſufficient to prove this, it is requiſite that the 
plaintiff prove the poſſeſffion of the:« endant by the evidence of wit- 
neſſes, or that the Kauer be himſelf acquainted with the circumſtance. 
This is approved; becauſe in the afſertion of the plaintiff and the veri- 
fication of the defendant there is room for ſuſpition, ſimce it is ſtill 
Pofitie that the land may be in the poſſefnon of abotherg and that they © 
may have agreed in its being in the poſſeſſion of the defendant, toi 
| duce the Ken pun dei is otherwiſe with reſpelt to ns- 
able property, becauſe the ſeizin of the poſſeſſor being, imithat caſe, 
determinable "by" fight; there zel neceſſity for proof by means f 
witneſſes —With reſpect to the plaintiff's ſuying I claim it from 
the defendant, this is S beidudrap th: 
mand it is his right, and the demand muſt therefore" be made; and 
alſo, becauſe it is poſſible that the land may be in the poſſeſſiom of the 
defendant in virtue of paw nage; r detention after a ſale of it,” to | 
_ anſwer the price, and this apprehenſiom is removed by the claim of 
it. —Lawyers have obſerved that becauſe of the above poſſibility, it 
requiſite, in a caſe of moveable property, mat che plaiirif declare that 
9 r e of zbe defend. 7 mid q 
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Ie the claim telate to rs it is POTEN dan to 1 A claim for 
od Gain if, Fol! as the.perſon on whom he obligations teſts: only the 
himſelf preſent, there remains only the claim, of it; and this it is in-, _ | 
cumbent on the plaintiff to make, becauſe: it is his right, and alſo, - 
becauſe, until he himſelf claim it, the Kizee can take no notice abt. | 
It is, however, neceflary-that-he.explain. whether it conſiſt of dirms = . 
or 2 and whether it be e * * 28 8 8 defines. Wn * 
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Wnar 3 r ee is an explanation of the chien Pres Proceſs to he 35 
of claims. It is to be obſerved that the claim of a plaintiff is the Ea, 
valid, the Ker muſt interrogate 8 and aſk him Wͤhe- | 
7 n 1 he 3 the truth of it. 


3 | 


ent proc the effe@.z1the Kira 2 
bee Lire up die pollligngothe r 1550 
once ing ACK NC Hledgments And te vk: Here | 
ne the phintif®—If, — Abet ag he d nt deny 400 e,, 
the truth of the allegatiam, the Ker muſt require tlie plaintiff to po ©. — 13 
duce evidence, becauſe the ꝑrophet, in a caſe here a deſendant / ob · * To ak ai 2 
jedted to the/allegation, ſaid firſt to the plantiff . baue pa evidence?? ! 
and on his anſwering in the negative, he then ſaid . it belongiite * 
£6 TY er ab, de — _ 
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in the plaintiff tu exact an oath: from the 
ni founded oa the ſuppoſition of his inababty to produce 
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ould e eviencs tn pee that 8 8 
in this caſe the evidence of 


of birth, marriage, or a claim to a ſlave that has been 
that has become an Haid, or been 
other- wards, if two perſons ſhould ſeverally aflert / 


Dre 


. „„ ETC CT". , one eat 
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» ͤ eins tw. 
as dhe evidence ah rr wipe ful ers . 
proof, it is therefore ad a g 35 


eſtabliſh-proof, the evidence wh 
It is to be obſerved that benen i n 
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* 5 lutely, but not relatively, as in the bem: adduced b : 
ng F 1 Ki VERS TAG ls the a | 
| 35 ronsbi 9 A Hoi 307 wo | 20NShog I Sf; £t0d 1 | Y 
| Fur le 5 > le vt % noqqu? ai e aubbs hit 
3 The defend. | llt t rette to take n bath = 
e wenden aßen hin. the Ru mug then f 
| £m cauſe of his refuſal, and muſt render obligat 
| paſs k os exe on behalf of the Plaintiff—- Sbefer maintains ; 
1 0 : {t not paſsa decree e the naler che d N 
| 8 lter plaint ee 


2 falſe vath; — II. . E We ee an unwillin 
i,, bath, although; in teſtimony of the frutb, from an 

e being derogatory to the Jeponent's character; u 
daten x doade' aut ttt whether e: IJ 
* „ falſe; Landl as the refuſal to take an oath is a mat 
1 . it cannigt umount to pro, dee 
3  - Itlcipibleof conſtituting proof f) and 2s the oath of the plaintiff mani? 
5 feſts the right, recourſe muſt therefore be had to . Thie argu: 
| 1 ments of our doctors, on the other hand, are that the refuſal of the 
ß | plaintiff to take an cath, indicates either 2 conceſſion of the thin 
A £0 clairaed, 'or an acknowledgment of the validity of the chim; ſince, 
= if the'caſewere otherwiſe, he could have no motive ti to refuſe an oath | 
= EY | When the maintenante of his s right : upon it—Befides,” there 
Is wꝛuꝛe no grounds on WRich an bath Gin be tendettd to a plainrrf; Huct 
3 the unten before mentioned expreily evinces that an oath 5 re 
1 „ 3 r 25¹ nnr Yoo a0 * 2 
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(the ra f of the x ition has been recited by 
as'from 5 a principle of caution, and to cut the 
further Ppretence. 5 

cree be paſſed on one notificati 0! on only, 1 is valid; and 
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2 the defendant in either caſe deny 
neefa), it is not ne © 
cording to Haneefa). with N to a la 
or of reſcindment in a.caſe of Aila,—or a claim 
of offspring, or claims of lineage,, Wills, | 
Thus if, in a caſe of Givorce, the; wit 


edit, were to ace 2. = 
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and the ether ho = — ee why to chm we 
flavery t another w zhoſe cr 10 10e © 
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t from any 
At! is, indeed, an eſtabliſhed tenet, that if a de- 
this is approved 
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See Arc dhe n Brnfelf Geil it'®,—or, if b perten 
'® plead that another of wnlkiown vices bis ſon, ot tHit other pl 
Ghar this perfon i is his Kather, and the defendant in either caſe den y the 
claicn,—or, if a perſon were to plead that another of known cont 5 
had been emancipated by him, and that he therefore poſſeſſes the tight 
of Willa over him, or that other plead that he had Cer ernancipated | 
by tim, and the We e in e either caſe, deny” the Thim,—or, Ts." 
J oredotn, and that 
other 47 f 4. laly, if a wife mould plead that her huſband had 
ſlandered her. —in all theſe caſes it is not neceflary (according to Ha-. 
negfa) to exact an cath from the defendant.— The two diſciples main- 
tain that it is requiſite to exact an dath from the defendant in all theſe 
caſes, excepting in the caſes of puniſhment, | or of Lain; fot they 
argue that a refuſal to take an oath amounts to an acknowledgment, 
as ſuch refuſal is an argument thar the party is falſe;in his denial: a fe- 
fuſal to take an oath is, therefore, an acknowledgment either in 
realty or in effec; and acknowledgments are admitted in all the 
above-caſes. This ſpecies: of acknowledgtnent, however, is of a doubr- 
1 nature, as it is not a perfectly valid acknowledgment ;' and pu—-— 
niſhment is remitted in conſequence of any doubt; and as Lads is alſo 
punĩſhment in effect, they hold that, in that inſtance alſo, an oath cannot 
= beirmpoſed — The reaſoning of Haneefa-is'that a refuſal to take an oath - 
OY amounts to a conceſſion of the object to the plaintiff; after ſack refuſal, 
rk therefore, it remains unneceſſary to exact an bath, becauſe of the attain- 
ment of the object independant of it, (lt is moſt laudable to conſider 
the refufal to ſwear in the li ght of a grant or conceſſion, as it avoids 
the conſequence of the defendant 1 in we denial. Gr WA 
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8 . ene, it a eres or 
in caſe the claim ſhould have been made on the gary of the wary 18 r 
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| nce ey are not of ſuch za natüre as admit of conceſſion: an oath, | 
po; is not exacted from the. defend nt in ſuchcaſes; becauſe the 


advantage et in exacting an oath, is to enable the Kizee to paſs e 
2 2 ee in e eq Ser eee ee and nn N cannot T _- : 


wy — 


8805 the refulatof a Mbit, or of agg 3 not * 2 


b e ſince neither of vhs. are competent. to make a con- Ds Fe 
n refuſal to . conſidered a as a n e 


in order to remedy the evil of contention: tl refuſal of Mokitibs bi | 
e ſlaves is therefore admitted. %% IRR ' - _ - — 


13 r 43 2 


r 2 to take an 10 be A 


gift muſt neceſſity be 0 whereas a debt relates merely 3 
2 5 1613 4 3 = ERS > * 5 1 7 74 . 6 a "44 Nuit * 1. ts | : \ ; 
e of 4 \ conceſſion of this nature, in calex.of „ 4 
= + 
take it, Neben nor Jane d09.nod ful — . | 
Hiro he pry egen bee i mb f t — 1 
bor che property, and the loſs' of his pery 8 


. c l „ N . bebe, 


hand and a3 his refuſal eſtabliſhes the firf. conſequence, but not the 
ſecond; it is therefore the · ſime asf the fact had been proved by n 
man and two womeri, in which caſe a reſponſibility far th prope 
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divorce | this he had divorced her previous to conſummation, an oath' muſt = 
before gn be tendered to the huſband, and if he refuſe to take it, he becomes 
entites 2 reſponſible for her half deer, according to all our doctors, — 
be/rdewer, (according to them) oaths are admitted in caſes relative to | 
| buſband de- and particularly where the object is praperty.In the ſame manner 
_ clinesfwear= alſo, oaths are admitted in caſes of marriage, where the wife claims 
her dower, as this is a claim relative to property, which i 78 eſtabliſhes 
by a refuſal to take an oath, though the marriage be not thereby 
proved.—In the ame manner alſo, oaths are adminiſtered in claims of 
parentage, where the claim relates to ſome right, ſuch as nber ance | 
or mahritnanre, (as where & diſabled perſon. claims that he is the bro= 
ther of another, and that his maintenance 15 incumbent upon that 
er, who-denies the ſame.) In eaſes alſo of invalid receſſions from. ; 
oifts, (as where, a perſbt wiſhing to retract his gift, the grantee aſ- 
ſerts that ha is his brother, and that, on account of ſuch relation, d. 
has no righe to retract, and the granter denies thé fame; Ln | 
is tendered to the defendant, as the objects of them are the rights: 4. | 
luded to. An bath is not tendered; aceotdiug co the two les, in 
ſimple"caſes of conflriguinity; unleſs where the relation is of doch a * 
nature as ko be eſtabliſhed by the scknowledgtment of the defendant: 
as where # perſon, for inftence, afferts'that another perſon is his /athe; 7 
or his an, or a woman aflerts that a certain perſon is her father; 
or a man or woman claims a right of Willa, or a man or woman | 
chains marriage, —in which: caſes, if che ' defendant acktiow the 
relationſhip, the Milla, or the marriage," the are eſtabliſhed accord 
— inglyz e ere e ON ceondine to th 
f 1 two 1 3 ledgment 
3 


|  ledgnitht of the defendant can have po fee, ſo neither wi his ref! Ig 
kk. FP... MEETS 
a SES IIS 1,5 | : 
| "0 beben cm «right of relation yon anther, and che de- Caſe of 2 
fendant deny it, in this caſe (in ch opition of all our doors) an oath e 
muſt be adminiſtered to him If he refuſe to take it, and the retals. 
tion relate to = members 7 the body, he muſt —— ſuffer rets- e regu 


Haneefa —The two diſciples are of opinion "hain cher als fo A... 5. 
| becauſe; althouph (acconting” to their dochrins)y 
refuſal to take an oath in an actnowledgment, yet it is e with-s - 
degree of doubt, (as has been 'alrcady explained ;) and conſequently 
cannot eſtabliſh reral/ration :—a ſiue of rann ww: 
cially where the bar to the retaliation ariſes from a cirou 
part of the perſon who is liable to the retaliation; as when the avenger 
of blood claims for wi murder, and the defendant ack 
erroneous murder. The argument of Haucga is that the members of 
the body of a man are conſidered in the fame light with property, and | 
hence a conceflion with reſpect to them is admitted in the fame manner SE „ 
as it is admitted in the caſe of property 5 for if a perſon ſhould ſay to Ml 
another cut off my hand,” and that other accordingly cut it off; he %% a0 
would not be ſubhect to any compenſation, which clearly proves that | „ 


the conceflion thereof is lawful, although it be not lowed to the mam, 1 — b 


in this inſtance, to eut off the hand ®, a5 it is attended witly no aden - OT OW 


rage to him, In thort, ebene allowed ih reſpect to party of 555 vl 6 Cos Mi 
the body, but not with reſpecł to the body itſelf; ani as a refuſaſ tofwear, 
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defendant: and the reaſon for taking it is that it is incumbent upon the 
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— ap atrantageous natures (a5 . 250 

| a contention.) it follows that the cutting off the hand. is advantageous . + 
; in this inftancc, in the fame manner 2s it i advaritagreus, to m 2 
| tate 2 Limb in a caſe of mortication; d to draw 2 lh in caſe of . Kon 
ceflive pjin. Keats „ 2 | 
4 5 5 — 'Y - . 54 n Th 


5 foe r = ne the cy; the de- * 
fendant muſt, in that caſe, be required to give bail, to'anſwer. for his „ 
appearance within the term of three days, leſt he abſcond, and thus 
the right of the plaintiff be deſtroyed: and it is lawful thus to take 
bail for his appearance, (according to our doctors, ] as has been. already. 
explained * -—The taking of hel fray the dcfradent, 22 this flats; "2 
coeds upon 2 favoncable confirefiinn of the law, becauſe of its'kiding - | 


defendant to make his appearance in court upon the inſtant of the 
claim; (whence it is that a perſon is iramediately diſpatched to fum- 
mon him;) and. as this might prevent him from going on with any. 
buſincls in which he may be then employed, * is henore lfal to \ 
| tioned, is reconted from Hanes; and that term is approved—Ia 
r —— n hor bates: | 
the claim of a Jarge and of a ſmall form. The declaration of the plain- 
tiff, however, that his wineſſes are in the city,” is indiſpenſable 
towards the taking of bail for appearance: and hence, if the plaintiffs 
| ſhould fay © I have no witnefles,—or, * my wuneſſes are abſent- 
from the cy, bail is not in that caſe to be required from the de- 
e, 0. aaf. Lr !. 


* Bail, Vol. IL Book XVIIL 7 
+ Borne he pin, eng defi of wine, cunt poly cf ch 
inſtance, 


CY : # 
*$ 


Cane, I. e L A 1 MS „ = 
.F 5 1 3 * * 23 * 3 FE - 3 
* 7 * * f f * AST. .. 
* oy S % x F 
. Si 2 bail bor bis „ 5 
r 
upon. give | 
* 31 " * 
, * 8 3 0 5 
Ih + 5 ; I 


ven traveller, or Abou to travel, for then the | EN 
oer him eahf wht in die onen of the Ki; nd if he ſhould te e 
BP, 
the bail or the watching over him were extended to a anger period, 8 
it would occaſion a detriment to the defendant, in emden he would 
whero it is Ievited tw the thas-of hearing e "heb Wo. 
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| Gow, eels the proper has fad «ears away be bee 

tale it in the name of Gon; | cel Gon 

—and allo, becauſe he has declared 4. roborver | takes a . 
+ otherwiſe thes is the name of Gon is moſt certainly as ass : 
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FE PORN For inſtinoe; to. ſay L-Grear: by the Gawehan oi 
there is no other righteous Gon, who is quamted with what 
hidden and appafent, chgt- heithet by ang, ndr on m behalk, ig 
amount dus to, One which he claias,- nor any part of. u. I 
. Kurse is at liberty; either tor add. or. dim wm tlüs oath - 2s he 
pleaſes: but he muſt not ſo far extend his cautioh us to rip he bath, 
becauſe it is not neceſſary to ſwear. more than once. —If. a perſon! © 
ſhauld fwear . by Gov, by the merciful, by. the 1g, mercyfad,”— 
it is canGdered as three paths: but if the two laſt particles of 8 | 
be omitted it is then only ane. It is to be obſerved that the Kitzee has 
the option either of adding the corroboration to the oath, or of omit- 
ing it, and ſimply deſiring 0 defendant to ſwear by Gon. 
Some have ſaid that it is r to. preſcribe the corrobotation to 
ſuch as are known to be virtuous, but that to all others it is neceſ- 
ſary.— Others, again, have faid that the corroboration' is neceſ- 
fary i in clauns to a great mu but — where the amount is 
bal ——.— 


| Swearing by A DEFENDANT muſt not ſwear 67 divorce or emancipation, (as if 
0 ſhould ſay, ** if the claim preferred againſt me be juſt, my wife is 
muſt not be . divorced, or my ſlave is emancipated,“) becauſe of the tra- 
dition before quoted. Some, however, have ſaid that, in our times, 
it the plaintiff ſhould impartunately require it, the Kidzce may then 
adminiſter to the defendant an oath by divorce or emancipation; fince 
in this age there are many men who ſeruple not to ſwear by the name 
of {nag . nora ms eee — e 
| | LIFTS 
Jews muſt 7:.--Thik Kauer nl dt A cath to a Few, by dre@ing him'to- 
UI ber by the Gon that revealed the Pe 5 to Mojer;" 
de n2ee a:Chr;flian, by diecting him Sig be bor the Gov 
that ſent down the goſpel of IEs us; becauſe the prophet, upon 
i a certain occaſion, ee an oathto-a RYE to hi” 
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— * 
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comloreta en. by a ſpecification of the books which bave hain any 


ba bac ,I ſwear by the Gon that created r.. =Th 
corded, by Mohammed, in the Mah ſast ; but ir is related of Hae, 


a reverence. is ſhe n to it to which it is not e 


from, this ſentenee af the Karan E ack or Tun (the in- 


„ 0 1. A 1 ** 8. 


a ako 1 by the Gow. iber ball ral dawn the Pentatench- * 
4 % Messe, that: *fch is the de. wb. regerd toi eee an enn 


2 bank's” 2ndalfo, becauſe the Jews belisve i in the divinstnifon:of - Ae. 


; Mozes,” and the Chriſtians in in the dirinęr miſſon of Ju - N 


In che adminiſtration of datlis o them, therefore, it is necrſſaty to 


Shane e 302 alen, . omi 241 


. | * * | 
Tur Kizee e pt e e a 00 * 4 1 5 has dir "8 


in the Nawdd:r,. that he never adminitterghan-oath the 
the name of - Gop.—Kha/ef, moreovtr, reports that Has 
gave an oath to anx.exceptivg Chr Misa end Jens,, otherwiſe. than in 
the name of Gop, becauſe i confounding fire Dun the nome of e, 
Old os. New Tefqment, as theſe are the beds et Gad, nd 
entitled to reverence. e doctrme has been adopter 
our m? . ui ed zahn; 995116 00's 45 Ae 1543 0 9 25 
42310 24 Denise my {ik QIHES e ok A/T 7 5994 1 Jonas [om 
7 erde aiminiftered to an Molater otherwite than in 
cha nee Sandee all iinfidels' believe: in Gon a8 i evident 


+7, dels) was! nate capareD vou, VERT I MAN W ANSWER; 
* OR: HAIGHT, baschu 1 2113 e 0 les nue Yo - 


i ach vd om agp boleiaqat vii ep us 260 zi nem 


-c(hnk bab hoſt hve 2nd: to infidetd" in their” plate* On mas | 


of worſhip, becauſe the gan is prohibited from entering 'fuch En 
place. Satt He ut 50 dT. S510vb wan e ava W t uſe 
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ltr, 16 The oaks of 
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'*, oaths 40 Miſulmans. by a reſtriction to time and places . 


1 thinafrid Arme, and the ſeller deny the fact; in this caſe the ſeller 


CLAIMS: 


— rode it rakes, ud pends 
2 not on any particplar time or place. Beſides, if the ec at 3 
3 = 


it would ſubject the Kater to an inconvenience; in the neceſſity he 
would be under of attending at the particular. time and placey + 
and the law admits not of inconvenience, more eſpecially: where 


the fulflloncnt of e or e 9 ſtice, does e 
| $7 # * my 0 £24 1 ; SEE: 132135 175 rho 1 . 8 * CR [ot 92 P 1 . 


Naoki. 43 0 n bod ee ede erin. 


muſt be required to ſwear, in the following manner, 5 ſwear by 
_ ©. Gop that there does not abſolutely at preſent exiſt any contract of 


which itmuſt “ fale between me and the plaintiff; „Hand not in hit manner, 1 
ow 0 ſwear by Gop that I have not ſold, &c. . becauſe it often happens 


LL tract, takes place. In caſes of uſurpation it is 


1/46 not divorced her; becauſe a new marriage ſome 


AS 37>; 


© miniſter the oath with reſpect to the cat, it might be injurious to 
. the eee ue i here anner js conformable 4s Wa nion 


that a ale is made, and afterwards an d ee ui fe 


art ſwear, in the preſence of the plaintiff, in this manner; · there is no 

< part of that which you allege that I have uſurped from you, due by 
me, and not . I have not uſurped, &c.” —becaule an uſurpation SOT 
done away by the proprietor ſelling or making 2 gift of the thin 
the uſurper. In caſes of marriage it is requiſite that the 4 | 

| ſwearto this effect, no marriage does at this time ſubſiſt between 
me and the plaintiff ;"—becauſe à marriage is ſometimes diſſolved 
by Koala. In caſes of divorce the huſband muſt: ſwear.'**. this wo- 

<< man is not at preſent finally ſeparated from me, 4 the divorce 
44 which ſhe pleads ;''—and not, in an abſolute manger he has 

| 5 nes takes place 

"after a Taldh Biyeen,, or complete eee in all theſe caſes, 
the Kizee muſt ſwear the defendant with reſpect to the object of the 
plea, and not with reſpect to the caſe of it; fince, if he were to ad- 


\ | oo Wl 
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of Haneefo and Mohatimed. — Aboo Voofaf is of ai in alt theſs | 
caſes, the Kizee muſt fwear the defendant with reſpect tu the conſe, 8 


(except where the defendant 


y requeſts. the contrary) be- 


cauſe ſales, for inſtance, are ſometirnes. made,” and afterwards = 
ſolved; dvorces ſometimes executed, and aſterwards ſucceeded: by a 


marriage de navos and uſuepations ſometimes done away by g/ or 


ſale: in all theſe caſes, therefore, the oath muſt be adminiſtered with 


reſpect to the abjef.—Some have feld that the Kilzee ought to be 


guided by the denial of the defendant :—in other words, if the de- 


deny the effect, let the oath relate to the-objed7.—lt is to be obſerved: 


that (according to Haneefa and Mohammed) the oath muſt in every 
inſtance relate to the object, here the cauſe is of ſuch a nature as 


renders it liable to be done away by ſome other cauſe; 


only 


where, in reſting the oath upon the object, the tenderncls due- tothe | 


plaintiff is likely to be deſtroyed; for, in this caſe, the oath. (accord- = 
ing to all our doctors) muſt be reſted upon the cauſe. Thus, if 2 
wife, having been completely divorced, ſhould prefer a claim of min- 
tenance againſt her huſband, and the huſband ſhould not think him- 
ſelf bound to comply, becauſe of his. being of the ſect of Shafei,—or, 
if a proprietor of a bouſe, or of land, ſhquld prefer a claim of pre- 
emption againſt the purchaſer of a contiguous property on a plea f 
Shaffa, and the purchaſer, being of the ſect of Shafei, ſhould not 
admit his claim, —in, theſe caſes (according te to all our doctors) the 
oath ought to relate to the cauſe; —for, although the defendant could; | 
not deny, upon oath, the cauſe or circumflantes of the caſe, ſtill he 
might, upon oath, deny the oje&#;—in other words, ; he might day 


fendant deny the cauſe, let the oath relate to the cauſe, or, if he Da 


* 
4 


the validity of the claim as founded upon thele ALES 15 2 4 


therefore, the oath were to relate to the hea it would evidently be 
injurious to the plaintiff, —If, on the other hand, the cauſe be of ſuch 
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a nature as cannot be removed or done away by ſome other cauſe, - RP 


that caſe the defendant's oath (according to all our doors) mult relate 
to the 2 if an. ſlave n PRO his —_ Ry 
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eee and his maſter deny this, — z 
does not admit of a Muſſu/mes becoming a ſlave after having been once 5 
Fee) the oath tendered to the maſter muſt relate to the cauſe;—in” 
other words, he muſt be required poſitively to ſwear ** whether he . 
<< has ever emancipated this ſlave, or not? It is otherwiſe, how-' | + 
ever, with reſpect to a female Muſſulman ſlave, or an was eee . 
e both of theſe may be again ſubjected to flavery after having 
been rendered free; the female flave, by being firſt emancipated, 
and then apoſtatizing and being united to a hoſtile country; d the | 


male ſlave, by being firſt emancipated, e e 
Cy ee ee * 
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| Inheritance, 
the oath of 


the defend- 


ant mull re- 
late to his 


When a de- 


| Fendant en- 


tcrs into a 


compoſition 


with the 


plaintiff, an 
oath cannot 


Na c of right to the ſaid ſlave, in that caſe the oath of the de- | 


fendant muſt relate to his &owledge ;—that is, he muſt be required to 
ſwear that he does not know the flave in queſtion to be the property of 


the plaintiff ;—becanſe not being acquainted with the acts of the p per- 


ſon from whom the inheritance deſcends, he cannot abfolutely ſwear 
that the flave is'not the property of the plaintiff ;—whereas, if he had 


acquired the ſhave by a gif# or purchaſe, e 
to his right of property, . — bony NESS oy 


right « ny - 


P 7 
LEW 2 
; 7 


Ee «Ae tc da * 
it, but ſhould afterwards give the plaintiff ten dirms, either as an ex- 
piation for his oath, or as a compolition for it, ſuch expiation or com- 
poſition is valid; becauſe it has been fo related by Omar; and the plain- 


afterwards be tiff cannot afterwards demand an oath from * e 


exacted from 


him. 


himſelf EAT . 
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the price of the goods was an hundred dirms, and the ſeller, that it was 1 
more, —or, ere eee ue acknowledge the article ſold to de ſo gt 


both dif. 
— 


of them adduce evidence in ſupport of his 
eee . | 


then es terrolinats the: conteatian, —— wot © 
that i they; do not agree, the contra will be broken, they may be 


4 


|. the purchaſer, indeed, the mutual ſwearing wauld be contrary to ana- 


8 IE © Book K 


content to make up their difference. —If, nevertheleſs, they ſhould _ 
not even then agree, the Kdzee muſt make each of them {wear to his. 
denial of the claim of the other. This mutual ſwearing, before 8 | 
of the article of fale, is conformable to analogy; ; becauſe the ler. | 
demands a large price, which the purchaſer does not admit ; whilſt, on 
the other hand, the purchaſer demands from the ſeller the delivery of 
the goods at the rate of purchaſe money he has paid, which the feller 0 
refuſes to execute. Each, therefore, is a defendant; and hence aa 
oath muſt be required from each. After the delivery of the goods to 


logy; becauſe the purchaſer having received the goods has no further 
claim; and as there remains only the-claing of the {eller for the exceſs 
of the price, an oath can only be exacted from the purchaſer, Whois 
the defendant. . It appears, however, from an infallible guide, that an 
dath muſt, in this caſe alſo, be exacted from each, becauſe the pro- 
phet has faid ** here a diſagreement takes place between-a:buyer and 
0 ſeller, a and the. ſubject of the ſale is etant and preſent, an aatb mt 
& in that caſobe adminiſtered to each, and'the purchaſer muſt afterwards. 
30 reſlore the goods to the ſeller, and the ſeller the price ta the purchaſer.” 5 
It i is to be obſerved that where it is neceſſary to adminiſter an oath to - 
both parties, the purchaſer muſt be firſt ſworn.—This. doctrine is con- 
formable to the moſt reeent opinion of the two diſciples; and it is alſo. 
agreeable to one report of Hanedfa.. It is alſo the moſt authentic doc- 
trine; becauſe the denial of the purchaſer is of the greateſt 1 importance, 
fince the price is firſt demanded from him; and alſo, becauſe, in caſe 
of his. refuſal to take the oath, it would be attended with the imme - 
diate advantage of inducing the obligation upon him of the payment of 
the price ;—whereas,. if the ſeller were firſt ſworn, it would never- 
theleſs be neceſſary to deſer the demand upon him of a delivery of the 


goods until he had reteived payment of the price-—lf the parties: 


1 ſhould diſagree in a fale of goods. for goods, (that is to ſay, in a darzer,): 
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Letter, is this —The ſeller 1 „ by Gop, 1 have not fold the 1 


« thing in queſtion for a oe am; and the 8 ſweats . 
in the Zecallit, has Haid, ee ſeller ſwear by G | 


FI 
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the purchaſer ſwear, by Go, I have not bought it for Two 1 Is rg 


*; for it is related that the prophet'defired = 
GRID line a dar that Cen they had nor" com 
++ mitted the murder, and did not know the murderer.” Te Fa * ä 


be 
2 
of of the Kane. 


neither party is t: wwe | 
and hence the Kizee muſt diſſolve it, as we 
tention, as berauſe that, where the price is not = 
mains without are irs; id this blog an land F | 
be diffolved, ſince it is indiſpe requiſite that al invalid fales be 
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A ſeller or 1x, e hari, between 2 purchaſer and a aller, one of the 
upon > 45 decline ſwearing, the claim of the other is in that caſe cſlabliſhed - 
4 againſt him; becauſe by ſuch refuſal the party concedes to the other 
the article claimed by him; — for as his plea is thus rendered incapable = 
. i e the rat of the other, it Are e to that 
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5 „ CONNER 
agen PP payment of the price, or with reſpect to the option of determin- 
their di. ation, or with reſpect to a partial payment that may have been made of | 


nent re- the price, —in none of theſe caſes are the p: arties to be ſworn, becauſe 


7 to ſome- 
= b r, - the diſagreement, i in this inſtance, relates to-lomething not within the | 
Sa | contratt, original ſcope of the contract. This diſagreement, therefore, reſem- 


bles a diſagreement with reſpect to an abatement or remiſſion of the | 

price; in other words, if a ſeller and purchaſer ſhould difagree with 

= F regard oa rawlſionof part or the whale ofthe price, they would et 
| in that caſe he ſworn; ier e- erde queſtion.— The 
ſon for what is here advanced is that the diſagreemen 

ſuppoſed caſes, relates to a thing ich, if annihilated or done away, 
Would not affect the exiſtence of the ratet of fale-—t 5s therwiſe, 


- (ſuch as es 3 ts Ss of dirme of Rofl recr of Sendebion. 


br with reſpettothe genus of it, (ſuch as whether it = to canfiltof 
3 dirms or of deendrs,) for ſuch a diſagreement is the fame as if it e- 
| 255 lated to the. amount of the price, —in which caſc oaths are adminiſt | 
= Ed for this reaſon, that the genus and ſpecies of the price are mats, 


from the ſubſtance « of it; becauſe the price is a debt due by the purchaſer; 
| and a debt is only to be known and aſcertained by.a definition of its | 
H OE genus and ſpecies. The period fixed for the payment of the price, on 
| the contrary, is not of this nature, as it is not a ſpecies of it, whence 
it is that the price continues extant and firm after the e 
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„ or the period of payment, "the aſſer- any Apes 
tion of the reſpondent® fupported by an oath,” ail! is condi bo- D 
cauſe optional conditions, and extenfions-of the period of payment. amen 
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caſe, (according to Haneefe and Aboo Tooſaf,) are not to be ſworn. 
but the affertion of the purchaſer muſt be credited. — 2 

that, in this caſe, the parties muſt be both ſworn, and afterwards the 
file diſſolved, in return for the value of the ſubject of it which had 
been deſtroyed; —that is to fay, the purctiaſer muſt pay the value of ; 
the goods to the ſeller, who muſt return to the purchaſer” the price . 
of them. Such, alſo, is the doctrine of Shafes.—The fame differenc en 
of opinion obtains in caſes where the ſubject of the ſale has been re- 


moved from the property of the purchaſer by gift or the like, or 
where it is in ſuch a condition as would preclude the return of it in 


caſe of a dfe7.—The reaſoning of Mohammed and Shafei, in ſupport of 
their opinions, is that each party pleads the exiſtence of a contract. 
different from what is claimed by the other; ind cach of them, cen. 
ſequently, denies the aſſertion of the other. _- . 
' OnJecTIOn.— The advantage of adminiſterin Gt lth RE | 
the parties is that the fall is thereby diffolved, and the goods returned. 
by the purchaſer to the ſeller, and the price by the ſeller to the pur- 
chaſer. No this object cannot be obtained after the deſtruction of 
ee, 
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the * of Mebanmed, of fmening both parties under ſucks cin. 
—_— — ee & heres the porchaſer from the | 
RY exccls of the price, in cafe the ſeller ſhould refule to take an => 
inthe fe mannes, i oblges the purchaſe to pay fach excels in cls = 
he himfſclf ſhould refuſe to take an oath. L = 
_ —They muſt therefore both be fronts, wn tht Gp Kt 66 whin © 
_ after the deſtruction of the ſubject of the fale, they diſagree with re- 
gard to the genus of the price, (that is, whether it conſiſt of dirms or 
4 deendirs:) and after ſwearing, the purchaſer muſt give the value of the 
goods to the ſeller, and the ſeller muſt return the price to the purchaſer. 
The arguments of Hancefa and A Ton, in ſupport of their doc-| 
trine upon this point, are twofold —F1esT, the ſwearing of both 
parties, after delivery of the goods, is repugnant to analogy; becauſe: 
the purchaſer has, in this caſe, received whole and complete the thing 
which he clauns: the ſwearing of both parties, moreover, is ordained -- 
by the Law in caſes only where the fubze& of the fale is extant and 
complete, to the end that the fale may be diſſolved; but this cannot be 
concaved in a caſe where the ſubject of the ſale has periſhed; ſwear- 
ing the parties, therefore, after a deſtruction of the property, is not 
that e fwearing expreſſed in the-Law.—SECONDLY, in the caſe 
in queſtion the abject᷑ of the ſale (namely, the complete acquiſition: f 
the goods by the purchaſer) is obtained; and after the completion f 
the abel, a difagreement with reſpect to the mfrument (that is, the 
contra? of ſale) is of no importance Moreover, the advantage ſet 
forth by Mohammed is of no account; ſince no advantages are attended 
to excepting fuch as are occaſioned by the contract of ſale; and the ad-. 
vantage in queſtion is not occafioned by the contraft —All that is here 
advanced proceeds on a ſuppoſition that the price is a mozey-debt.— 
E, however, it conſiſt of any ſpecific article, ſuch as cloth for inſtance, Be 
both the parties are to be ſworn, according to all our doctors; becauſe, 
in this caſe, 2 ſubject of ſale ſtill exiſts, (fnce the price, where it 
confiſts of any thing ſpecific, may be conkdered as the ſubject;) and 


den denn phttben perils the fale muſt be diffalved; and the. feller 
n and the purchaſer muſt give a 
in lieu of the ſubect of the ſale to the eller. provided. it was of 


„eee rod e hy' 
eee e g ge 
cerning the amount of the price, the ſeller aſſerting that it was 
thouſand dirms, and the purchaſer aſſerting that it was ee 
in this caſe (according to Hanegfs) the parties are not to be ſworn; on 
the contrary, the: affertion of the purchaſer. muſt be cres This 
however, proceeds on the ſuppoitian of the ſeller being unwilling to 


receive the price of the {ving flave only, and to n dhe price 
of che flave that is'dead-—In the Jams Sigheer it is related that, ac 


of Alen Toofaf is that 25: the. obſiade to the 
i only 7 ene the ef the Gle, it opght. of 


it may have been de- 

e e the {wearing af both 

parties, although W 
Vol.. III. - | : | 


cording to Hanegſa, the aflertion of the 
unleſs the ſeller be willing to accept of the price of the 
only;—EAboo'Tooſaf alleges chat bach parties mult be worn h .- 
gard to the {rning ſlave ;—that the fale, ſo far as relates to him, muſt 
be diflobvad; — of the purchaſer muſt be credited with 
ae che proportion. of the 4 fare, and not for the whol 
price. Miabummed, on the other hand, maintains that both. parties 
muſt be ſworn with regard to both flaves g and that afterwards the 
purchaſer mult return the living flave and the 
becauſe, 25 (in bis opinion) the deſtru@tion of the whole ſubjeS: of Ale 
the ſwearing of boch parties. it follows that the de- 
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wu aſs where the ſubject” of the fale ſtill completely exiſts: but | 
where a part of the ſubject is deſtroyed, it does mr completely exiſt; | 
| becauſe the complete exiſtence of it ſuppoſes the exiſtence of the wwhole; 
and the whole catinot exiſt bat by the preſervation af all its parts.—f, | 
on the other hand, both parties ſhould ſwear with reſpe& to the I rung 
llave only, it is evident that this cannot be effected, but by a reference 
+ to his particular value.—Now as both ſlaves are included under one 
pPfriceß the particular value of each cannot be knon but by conjecture; 
And hence it appears that the ſwearing of both parties, under ſuch cir- 
dcuutnſtances, muſt be referred to ſomething wncer/ain; and this is ille- 
_ —If, however, the ſeller be willing to relinquiſh his right to the 
: deſtroyed fave, and to conſider him as having never .exiſted, both 
. parties may, in that caſe, be ſworn as to their denial of the elaim of 
the other, reſpecting the whole price of both the ſlaves; becauſe the , 
"halo er ths 'price is then oppoſed to the living flave, from the con- 
ceffion of the ſeller to take the Homg ſlave only in lieu of the whole of 
the price, and to conſider the dead ſlave as excluded from the con- 
tract. —What is here advanced is agrecable to. the expoſition. of ſeveral | 
of our modern doctors. They have alſo explained the meaning of the = 
ſentence, in the Jama Sdgbrer, to be that the ſeller ſhall not abſolutely 
e ne (EGO ind they; eee eee F 
1 rn expoſitors, however, Kave explain eo mean then che U 3 
thll ages to tks as the price of the dead ſlave only, what the buyer | 
8 and nothing more: and they have connected the 
exception with the non - ſwearing of the buyer only. Thus they have 
explained it to mean that the ſeller may take the Irving ſlave, without 
the neceſſity of the purchaſer's taking an oath, provided he be willing | + 

55 to take, for the dead ſlave, what the purchaſer may of himſelf ac- 
| Mode of | knowledge to have been his value. The mode of ſwearing the par- 
— ties, in this inſtance, (according to Mohammed,) is the fame as in a 
| caſe of non-exiſtence of the ſubje&t of the fale.-—If, therefore, both 
_ ——_— e nee - 
Fonts 7 : | require 
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require the 4iflblution of the | 
difſolve.it;, and command the purchaſer, . 
the value of the dead one; and in th | 


the dead ſlave, the purc] ertion muſt be. e 4. — Theres, 3 | 
howeyer, a difference, of —— among our modern comment —_— Wis 
in their expoſition of the doctrine of Aboo Yooſaf, with relpe& to the 1 805 
mode of ſwearing the. parties, in this inſtance.—The moſt approved. 3 EE 
mode 1 1s, to tender an oath tot | ep urchaſer that te he had not purchaſed | HOY 3 
* thoſe two ſlaves for the price . by the ſeller; and in 177 
of his refuſal to take the oath, to confirm the clam the ſeller: but V 
if he ſwear accordingly, an oath muſt then be tendered to the | 
ſeller, that * he did not ſell theſe two ſlayes for the price claimed e TA 
66 the purchaſer;” and e e ee VVV 
purchaſer 1 muſt be confirmed: but if he ſwear accordingly, _ = | 
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we 


* x4, 


* 


(ſo far as it relates to the lving ſlave) muſt then be diflolyed, 4 oY W 2 
purchaſer muſt be reſponſible for the price of the Fving flaye—In pro- e 1 
portioning t the reſpectiye prices of the two ſlaves, f „ 5 

to the value they bore on the r | 
ſion of them. If the Parties ſhould diſagree as 
ſlave bore on the day of delivery, the bare 
e cre eig pete to tha oft fue If, wever, either of e 
parties produce evidence, it muſt be admitted in in preference to = e Tl 


the ot] her's'affertion ; and if both ſhould pro © ch E 


eller muſt be admitted. This is agreeable to the 8 | 
exemplified in a caſe recited in the Mabſeot; ka which is is as SPS N | 
If a perſon, having purchaſed two ſlaves by one contract, 2 „„ 
ren of f rhe both, ſhould afterwards return one of them —__ IS” 
that caſe he urs! he — of thi fave that z 9 
the parties ſhould Giſag g the value of MO A 
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* afffertion' of th ſeller tauſt be <vedited; as he is the defendant or 7. 
dondent, ſince both parties adimit that! 2 price is dude, and the pur · 
chaſer, proce on Bis aſertion of the inferior value of the flave that 
B dead, pleads thithe has only a fn, ſom to pay, which the ſeller, | 
aſſerting the fi rior vali ie of the dell Alive, denies.—If both parties 

adduce ek, the evidence of the "Feller muſt be credited, as it 

proves t moſt, fince it proves. the ſu perior value of the dead flave—The 

- reaſon of this i is tha at, in oaths, regard 1 18 had to the real; ty; becauſe, 

— 8 the oath « of each opp. ſes that of the other, and as they both know 

the real fate of the cafe e, it follows that the foundation of the oath reſts. 

upon the real ſtate of the caſe; ; and as the ſeller is the real defendant, | 

his oath muſt therefore be credited. In evidence, on the other hand, 

regard is had to o appearance; becauſe, as the witneſſes are not ac- 

quainted with the real fate « of the caſe, with reſpect to them, that 

muſt be creditec which, j is. af t; and the her is apparcutly he 
plaintiff in this inſtance, fince he * a gr = quarry, of price for 
c ces flave,,. The evidence, therefore, ade 7 him muſt alſo. 
de admitted! in proference, ſince it has a {uperiority, hecauſe of i its ex> 

ceſs of p probability.— From this explanation we may collect the prin 

ciple on which Abo oo/af has grounded his doctrine, that * the af- 

« 4. of the ſeller is to be admitted with reſpect to the amount of 

the price df the dead ſlave, and t he evidence adduced by him muſt 

« "gb 6-5 0 in caſe of the parties. continuing to diſagree with 

© reſpes to the rd of LO faid Tape. after e both * 


OY * WE OM 0 A 

Ht Boo; dd mar? G n 
dab aſe a a. fernals axe, — . palin er hee, 
agreement * 
8 | > to the e,. but difagree con 

e price 
2 , | Cy, Unis caſe they maſt be both-ſwora;, and aſter the 
tion of a con- L 
nac of fate, Caring of them both, the original fale reverts, and the diffolution. 


after delivery becomes void. —-It is to be obſerved that the ſwearing of both parties, 


of the aher 


ef it. in the diſſolution of a ſale, is not founded on the ſacred writings... 
. Lnce the ordinance thery reſpects ale of abſolute ſale, and fall © ceaſes 
to 
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for the difſlutioni is a froaking off of 
8. The. ſwearing af the parties, 


therefore, 3 in this inſtance, . upon analogy; -becauſe>he-ex- | 


ion 232 upon a A of the ſeller not 
Taal 1 


ee to ee 


3 toithe — th be | 
parties are 4worn,, becauſe of the analogy his | 
Prior to cha reccint af the: goods by che purchaſer: 


wheeths br ofa purchſr x and the beir fa ſale liag we 5 an ich 
and che fall: would have been. h- is upon the Give, 


whilſt yet in the hands of the ſeller, delivery not having been made to 


whenge, if che 5 the 1 
they muſt both. de ren the 
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me his al alſo 2 Tabdlif, e e 
parties; becauſe here alſo e 40 his tenets) the ſw 
ien analogy.” CCC * eee t 
[<2 ** 2 40 OM foe ny ine 4 e 700 „ n i die, 
Ir a perſon ſell a Koor * of wheat, by a Sunn bende. If 
* and the parties afterwards agree to a diſſolution of the contract 
of Sulim, but diſagree concerning the price, in this caſe the aſſertion 
of the ſeller who has received the advance muſt be credited: aid. 
the Sim contract does hot in this inſtance revert,” the diſſolutiot n 
cotitinuing in force; becauſe diſolwtion, in a caſe of Sillim ſale, is not 
merely a breach of the contract, but an abrogation of it, whenee the 
Slim contract cannot revert; (contrary to a diſſolution of a A Sad 
contract of ſale.)—Hence, if the price advanced confiſt o goods, and 
the perſon who has received the advance wiſni to return er to tl 
purchaſer on account of a defect, and the Kyzee pals 
effect, with the conſent of both parties, in that leh! ir he ava 
be deſtroyed prior to the return 8 rs 40" the ang mee Ewe 
contract of Sillim-does not revert. A contra 

however revert under ſuch circumſtances: Ichs e) sb. 
that there is a differenoe between contracts "of ſale and contracts of 
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the wife that it was as Fo thouſand, in this caſe the party y that" bring 
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lee; and it proceed: i the exiſtence of a 
nc dower, eme det; 
—and as the mutual of the parties is the means by which = 
chat is to be et aide, the oaths are therefore tendered, to the parties, 
in the ce, in all the above caſes; that. | Ws R the 1 1 e _ 
portianable dower be 1 to, or r a 
e 
og rt 3s e ara Ee et N FN OK 
£> 1554 1 cd $4 N #5; 7 5 N * See vol. I. P · 122. > i , 5 7 
15 ; 2 i ; > ” . | * , & 1 - | * 5 


A 
1 
: * + 


CRE" 


CE IE TI ya . 8 2 1 
e ee 
* 


. * : 
I 5 
z 
N ; 
_ 
4 
4 8 
— . 
N 
. 4 F 
„ P 
* 5 * 
+ if 
„ 5 * 
— - 
2 8 
2 E 
| 
x 
| þ- 
3-408 
Of. 1 
i 
1% 
D 
1 
nu 
* 
4 
. 


J 


that is, if the w 
value of the male ſlave, 


"Caſe of ab - 


pute between 
a = and 
Ker, con- 


kar or - 


15 | CM. AIM S. 


or whether it be e, to, or % chan, that of the 320 bun If ts 
opinion of Huneefa and Mohammed, the bath is firſt to be adminiſtered 
to the huſband, in order that the advantage ariſing from his declining 
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to ſwear may be quickly obtained; for, as it is his buſineſs firſt to ad- 
den dower, he muſt 9 — 
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Contract of fle is oppoſe@ to the whole of the fubjeftof it; for which 


Ir a Aas and kis 
ranſom, according to Hanceſa OR 
- diſciples are of opinion that they muſt be ſworn, and that the contract 
of Kitdbat muſt be afterwards diffetved;' (and fack ao is the opinion - 


of Shaft ) berauſe the nent ———— 
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lch che Ab denies; whilſt, on the othcr hand, the M 


| clin Wer uo edles, on his payment of the ranſom 2grceable to 
Bis ſettlement af it; and this the maſter denies: —ahey-arc both; 
therefore, in ſorne meaſure plaintiffs, and alſo both drm, as in 
| cafe of fale; and hence they muſt both be fwors, = the fame man- | 
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: be adjudged to the wiſe; and that zl che reft rift be adj 
buſband upon his fwearing to he | becauſe, ae mah. 
is ſuppoſcd to have brought a para along with her, there is a 
| probability that the ſpecified articles may have been included in it; 
and this probability deſtroys the argument in favour of the Huſband. 
from poſſeſſion; but with reſpect to the reſt of the family goods, the 
-____} huſband's chim, from poſſeſſion, d ea 44 thire is Bockinglpre- 
mes Hina  ventive ordeſtrufiive of . whatever is only, 
A tas ir for” the uſe of a mas ought. to be adjudged to the band,; thut 
35 ought to be adjydged to the aſſt lets, 
mates ans. 3 in point of uſe, common to both; ought te be ad- 
Jueugei to the huſband or his heirs, for the reaſon” alleged by Haneefe. | 
If oncefihe If, in the caſe an queſtion, one of the parties be a 4 ſlave, and the co. 
=«t tention conceming the property happen during the life oß Sar, 
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caſe the teſtimony of theſe witneſſes muſt be admitted merel y ſo fr. 
however, as to reſtrain the removal of her by the agent; but not with 
reſpect to the eſtabliſhment of the proof of the divorce; (as was 
formerly mentioned ®;) and fo atlo In tlie caſe in queſtion.— It 1s 5 
be obſerved that the defendant, in this caſe, is not exonerated froin 
the claim of the plaintiff upon bis bare allegation of the depoſit of the 


. abſentee, or of his pawn, &c. nor until he produce evidence 1 in Pang 
gen port of his aſſertion; becauſe. thedefendant is hi Mos; arently ah ad- - 
07 2:05:41 300 1 in contemplation of his being poſſeſſod of e 
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a = þ manner as where 4 F. wg lays to his-creditor £* nf. 
*..4:1-: 4 ferred the debt I owe you upon another perſon,” 9 9 
oo aſſertion is not believed unleſs ſupported by evidenge. 1 bee Leite 
s of opinion that: the defendant is enempted from the plea, immedi- 
utely upon his aſſertion.— The Jaſ recorded opinion of Abus ue 
that if the defendant be virtuous and not noted for fraud, the rule cb- 
tains as above laid down.—If,, however, he be noted for fraud, he in 
that caſe ãs not exonerated from the claim, even on et ee 
in ſupport af His-allegation; for a fraudulent per ſon ſometimes gives 
propetty that he bas uſurped to a traveller (for inſtance) in order: ha” 
_ the:traveller may aſterwatds, in the preſence of witneſſes, e 
4 him in ru: and this he does with: a view of defrauding the original 
proprietor of his right Where the defendant, therefore, is open to 
. ̃ — frands a theſe;)the! Kilzceanafti not acompt of this: 
evidence. If the defendant's witneſſes ſhould ay sa perſon MWhom 
e do not know did reſigu tllis artiele to him: in truſt; in chat eaſe 
the deſendant is net releaſed from the ſuit, for two reaſons.— FinsT, 
n is a aue 1 perſon —— Plaintiff chimſolfoo+ 
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to the plaintiff I, again; . 1 
* fics of the man in-queſtion, but we dle Ignorant 1 
« family,” in that caſe the fame rule obtains, (ac RN | | 


med; ) becauſe of the ſecond. reaſon.—Accordin g to Haneefa,, 0 on the 
„ the defendant in this caſe is releaſed from the claim, 6 
having; proved that the thing in queſtion came to him from another in ge n Jo CE . 
truſt; ſinee, as the witneſſes know the countenance of the man; ( F | 1 G 1 Hl 
trary to the precedingicaſe;) the defendant's poſſefion | is con dy MOOT 
erer dee eee to what is-urged by „ 
ccaſior af choivjurphe: ſaſtaing, FM 
or, the injury has been oceaßjoned by the witneſſes of the defendint; e 
but not by the defendant bimo/f.—(This caſe is termed the Mathangi, 
of the book of pleas; ber zuſe in bas tn made dd „ 
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* this API (and, not hecauſe, he. is ſera of the ner che is du ; 
to the plea.—-It is different where the plaintiff afſerte abſolutcly-bis! A 

4 of .properiys becauſe in that caſe the defendant canhet be fub-+ 
e seed io the claim other wiſg than, from his poſſaſiion- ofthe things 
| whence it is cha an abſolute claim of property in an amtdde i nat ad. 
„ 105 except the aFual poſſeſſor of che article z heren a: = 
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er pun fn of the thing in diſpute, t this thing which is in your- 


Seo out . is y property, and has been aalen fron ne by rhei and the de- 
— fendant ſay 44 4 certain abſentee depoſited this thing with me; An ; 

n bring evidence to prove his affertion,- ſtill 'he-is not releaſed from the „ 

claim. This is the opinion of Haneefa and Aboo Taofaf ; and proceeds = 

vpon a favourable conſtruction of the law. Mabammed holds the de- 

fendant, in this caſe, to be enempted from the claim, = the plamtiff 24 

has not exhibited the claim of theft againſt Bim, but 282 an an- : 

known per ſouʒ and as a claim of this nature againſt an mu per ſa 

is nugatory, it follows that the claim, with reſpeQto the ad, cannot _ 

8 nl: nothing, therefore, remains except a claim with reſpect to 

the right of property; aud as, in a claim concerning a rgb property, 

the ſuit is ſet aſide, Py the defendant proving the article in diſpute to 

have been committed to him in rr¹, the eaſe is therefore the fame 

a8 if he iplaintiffhad declared the thing te bare been taken” from ben | 

by iſurpation, without naming the uſurper—The reaſoning: = 

 meefa and Aboo N voſaf i is that he mation of the af involves 2 pu | 
A Againſt, the agent; and the preſumption is that the poſſeſſor is the 

+, agent, but that the plaintiff, from motives of tenderneſs, may not 
have ſpecified him, in order to ſcreen him from puniſhment.” The 

case is, therefore, the ſame as if the plaintiff had ſaid : you have 

5505 5 «+ ſtoſen'this thing .—Ir is otherwiſe where the plaintiff charges the de- 

e with e for in this RR he —— 
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Ir, the bud ſhould ſay to the defendant. 10 1 have. 
a thing from a certain perſon,” and the defendant . | ' ES, 
« conſigned the thing to me in'truf,” in this caſe the defendant is ebe 
exempted from the claim without ee ee ee eee e f 
becauſe both the plaintiff and eee IL that the thing FEY 
is, originally, the property of man; and conſequently the 5 ; 
ede Writer: Bid of 1/6 ms ene of 245 8 
them. If, however, the plaintiff ſay that © a certain perſon had ar. | 
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in an equal , in this caſe, is that, as the on 
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| longs. —His abet in ſupport of. theſe opinions is that as it is an 
impoſſibility that two men can each have ſeparately a complete right . 
1 of property to one and the ſame thing, it follows that the evi- | 


dence of one of the parties muſt be falſe; but as there is no criterion 


by which the truth can be determined, it is therefore proper either to 
reject both, or to have tecourſe to the die; more eſpecially as the pro- 
Phet in a fimilar caſe cauſed the die to be thrown, and gave judgment 
accordingly. The arguments of our doors on this point are tw ofold. 
FigsrT, a tradition reported by Tameem Bin Tirfa, that the prophet, 15 
nin a cauſe which was brought before him regarding a camel, in which 
both parties brought evidened 4 in ſupport of their claim, adjudged it to 
be the joint property of both: (for, with reſpect to the tradition 


quoted by Shafer, it alludes to a deciſion of the prophet in the infancy 


of the Muſfulman religion, which was afterwards diſapproved of.)— 


SECONDLY, it is poſſible to reconcile the evidence of beth the parties, 


by ſuppoſing the evidence of the one party to allude to the cauſe 


of right of property in the poſſeſſor, and that of the other to the 


rake « of Poſſe Mon: and as, by this hypotheſis, the evidence of each of 


the parties is reconcileable to truth, it is therefore incumbent to act ac- 


Ir two men, Pe claim marriage with one woman, and 


each adduce evidence in ſupport of his claim, the Kizee muſt not, 
in that caſe, paſs a decree upon theſe evidences; becauſe, as the ſub- 
ion: je& of diſpute does not admit of divided property, it is conſe- 


quently impracticable to adjudge the half to each. —He muſt therefore 


have recourſe to the declaration of the fe, and adjudge her in mar- 
rage to that party whoſe claim ſhe verifies. —This, however, proceeds 


r 
; & 


cording to it in the oreateſt poſſible degree, — namely, by 7 dging q 
each of them to have a Fight | to the half of the Je 


upon a ſuppoſition of the witneſſes not having mentioned any date; 


for if they ſhould ſpecify dates to the marriage, the evidence of that 
party which ſpecifics the moſt ancient date muſt be preferred. —If, on 


the other hand, "previous to the ae of evidence by either 


party, 
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party, the woman ſhould make an um. in A WT T6 
of the plaintiffs, ſhe is adjudged to be the wife of the acknowledged: 

but if the other party ſhould afterwards. produce evidence in ſupport of a 
bis claim, the Kante muſt Ae her to be 1s, Wife, as evidence is 
er than eta TIE 
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e ie wit; 8 EE ons oh 1 
55 "dvds ane man che marriage wth a uni a be deny 
* and he produce evidence in ſuppott of his claim, and, the you 
Kidzee having 1 in conſequence. paſſed a decrce/in his favour; another claimant 
perſon. then appear and claim his marriage with the fame woman, in fa- . 
in this caſe the Kizee muſt not reverſe: his decree ; becauſe, having [are clam 
been paſſed on good grounds, it cannot afterwards be affected by a cir . unleſs bis 
cumſtance of equal, and far leſs by one of inferior force.— If, how- prove a pri- $5 
ever, the witneſſes of the ſecond plaintiff ſhould atteſt the date of the . 
marriage to have been prior to that mentioned by the witneſſes of the 
Fir plaintiff, the evidence brought by the ſecond plaintiff muſt in that 
caſe be preferred, as the error of the firſt witneſſes Heb Ep rage f 
made apparent. The law is the ſame in a caſe where a huſband and 
wife living together, and their marriage being notorious, e e 
perſon claims marriage with the woman, and brings evidence in ſup- 
port of his plea; for in this caſe his evidence is not admitted unleſs 
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ywerty in 4 Abe is the T6 lat: 
poſſeſſion of another, (as if each were to aſſert that he had purchaſed 1 
him from that other,) and each bring evidence iti ſupport of his claim, e 
in that caſe,” (as the Kdaee muſt adjudge him to be the joint property judged be- 
of both, ) they are ſeverally at liberty either to take the half of the — 
ſlave at the half of the price or relinquiſh the bargain. —The caſe is de 
therefore the ſane as where two unauthorized perſons ſell the fame ar- pri price, or to 
ticle belonging to a third perſon to two different men, and the proprietor relinquiſh 7” 


bargain: 
confirms both ewe! in which caſe each . is at * either to N 


; take the half of the article for half the ſtipulated price, or to reject the | 


by one of two Shafees of his right of pre-emption ſub/equent to the de. 
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fale entirely and receive back his money; becauſe, as he had before aſs 
ſented to the bargain, on the ſuppoſition of its extending to the whole. 
of the article, it cannot be inferred that he aſſented to the partial bar- 


gain ; he is therefore at liberty either to accept or rejeRt it as he pleaſes, | 1 


If, however, in the caſe in queſtion, after the Kdzee adjudging the 
half to each, one of the parties ſhould reject it, the other cannot take 


the whole, becauſe that half was adjudged to the other in conſequence 1 


of evidence he produced, and on his rejecting it the fale becomes, 1 1975 
that half, null and void It were otherwiſe, however, if one of the 
parties ſhould intimate his rejection of the half prior to the adjudication 


of the Ker, for in that caſe he would be entitled to take the whole; | 


becauſe his claim went to a right to the whole from purchaſe, and as 


the bar to his obtainment of the whole (namely, the plea of the' other) 3 
is removed by the relinquiſhment of the co-plaintiff, prior to the virtual 


annulment of any part of the fale by the decree of the Kizee; he is : 
conſcquently entitled to the whole of his claim. (Analogous to this 


z the reſignation made, by one of two Shafzes, of his right of pre- 
emption, prior to the determination of the Kizee in favour of .both.— 


Analogous, alſo, to the fr ff ſtatement is that of the reſignation made 4 


cree of the Kizee in favour of both *.) —It is to be obſerved that if, in 0 
the caſe in queſtion, the two plaintiffs ſhould ſpecify the dates of their & 
purchaſe, the fale muſt be adjudged in favour of the prior purchaſer; 


zor becauſe it appears that he had eſtabliſhed his right at a time when he ; 


had no opponent; and on this account. the ſubſequent claim of the 


other is invalid.—If ane of the parties ſhould mention a date, and not 
the other, the fale muſt in that caſe be adjudged in favour of the one 


| who ſpecifies the date; becauſe he clearly eſtabliſhes his claim at a par- 


ticular time; and as the other does not ſpecify any period, it becomes, 
W doubtful whether he race it fin wurden to 
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of this doubt) cannot paſs 2 decree in his favour. —If neither, of the 
parties ſpecify 2 date, and one of them be in poſſeſſion of the thing, 


the: claim of the — — becauſe it. 2 at his 


8 The 


which — cannot be ——— #4 
ſame rule obtains when one of the plaimtiffa is ſeed of the thing, and 
the wineſſęs of the other ſpecify the date of his purchaſe.— But it is 
to be obſerved that if the witnefies ſhould expreſaly atteſt his purchaſe 


to have been grun to that of the purchaſe of the ſaſeſſar, the ſale muſt o— 
in this caſe be adjudged in has favour ; 2s 2 certain knowledge of prior 
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of property; whereas the right of property in a gi reſts upon the ac- 
ceptauce. If the claim of the ane be founded upon purchaſe, and that 


| of the other upon ̃— ⁵.rV all. the other circumſtances || | 
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article muſt 
be adjudged 
to the _ | 


muſt in this * Armer the thing to be in e "to the jein 7 WW ate 
property of both; ſcring that their chims are qual, and that neither bs e, 


has a preference over the other. . 
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giver W ä — 2 
retracted. Aut 508865 
—— N is Hm. excepting for ſome ef. im- 
mediately operating ;'and the legality of retrafting 
| legality of retracting charity, relate to the future; 3 75 
they are on a foot of equality. It is to bo obſerved that this doctrime 
of the equality of claims of giſt and of charity; and of the neceſſity ſor 
decreeing jointly io both, is when the thing in queſtion is capable f 


110 


divifon. But if the thing be incapable of diviſion, there is a difference == 
of opinion; ſome maintaining that the law in this caſe is the ſame; 


and others maintaining that the law in this caſe is different, as it 


Fry induces @ er PIE ag 6m ee er 1 __ 


Ir two perſons hy claim to the fame thing, one of them in virtue 
of purchaſe, and the other (being a wum) in virtue of the polleflor's 
having married her, and having ſettled that article as her dower, in 
this caſe both plaintiffs are upon an equal footing; becauſe the claim 
of each in point of ſtrength is equal, ſince a contract of purchaſe, 
aud of marriage, are both contracts of exchange, and both equally oc- 5 
__ cafion a right of property. This is according to Hanegfa and Aboo 


Yooſaf. Mohammed maintains that the plea of purchaſe is to be pre- 


ferred, and that the huſband muſt be made reſponſible to the woman 
for the value of the article in diſpute; as by this means a preference is 
g's CN. We at the fame time the AE 
Apleaof 1 che tee en f l e Sea me A * 
Kain k pe. plead gift and ſeixin, and each produce evidence in ſupport of his plea, 
in this caſe the plea of paumage muſt be preferred. This proceeds 
upon a favourable conſtrution. —Analogy would ſuggeſt that the plea 
was bo 12 becauſe 88 a rigbt of property, 


6 | | whereas 
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ſtruction in this inſtance is that ſeizin in virtue of pawnage occaſions 
reſponſibility, which is not the cafe with reſpe& to ſeizin in conſe- 
quence of git: and a contract which occaſions reſponſibility is —_— 
than one which does not occaſion it.—lIt is different where the gift is 
made in exchange for fome other thing ; Wir og bers 11 2 
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which is in the poſſeſſion of a third perſon, and each mention the date muſt 
of commencement of his right, it muſt in that caſe be adjudged in ot bythe. 
favour of him who pleads the oldeſt date ;—becauſe having eſtabliſhed R- of 
his prior right of property, it follows that no other can feat TRE 
obtain that but from him; —_— — e e 
. S 
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16 Wo thes ade A d K e a e e Two pleaser 
the poſſeſſor of the article in diſpute,” and each bring evidence e his fared apt 
purchaſe, ſpecifying different dates, the perſon who proves the prior mat ao be 
date muſt be preferred, eee 
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Is two chimants . 0 e deten baits If, 
evidence i in proof of his having bought: the article in diſpute from 2 
Zeyd, and the other bringing evidence in proof of his having bought — ä 
it from Omar, and the witneſſes of each ſpecify the dates of theſe iy berween 
_ purchaſes, in this taſe both plaintiffs are on a footing of equality, as 2 

each of them hab ſtblihed the right of property of his rſpeBive 
ſeller, and hence the caſe is the ſame as if the two ſe/krs were them- 
{elves preſent and claimed their reſpective rights —Each- plaintiff, 
therefore, is at liberty to take the half of the thing at half of the price, 
or to relinquiſh his purchaſe entirely, for the reaſon before explained. 
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Ic the witneſſes of orc of the parties ſpecify a determinate time of pay- 

ment, and not the witneſſes of the other, fill the Ta muſt adhudge = 

one half to each; becauſe a knowledge of the length of credit does 

not imply priority in point of paschite Be it is even probable that 

the other's right of property may have been of prior date, as the caſe 

ſuppoſes two different fellers —(It- is otherwiſe where there is only 

one ſeller, as in that caſe both parties arc agreed in the derivation of | 
hg dec. their right of property from one and the fame ſeller.) If, on the other 
evidence to a hand, one of the plaintiffs prove a date of purchaſe, and not the other, 
23 a decree muſt be paſſed in favour of the claimant whoſe date of 8 
a chaſe is aſcertained, unleſs the ache a elinenTe proved 
* g. eee F i 
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| Wherefour © Berben e oak phe Gros his having re- 


ewe gs FR chaſed 3 it from Zeyd,—a ſecond, from a gift of it to him by Omur,—a 
| inathing, third, from inheritance from his father, —and a a fourth, from its 
' from for having been beſtowed upon him in charity by a particular perſon, — 
Pac ne and each of the four claimants adduce evidence in ſupport of his chm, 
ride is ad- in this caſe the Ker muſt adjudge the article among them, in four 
— equal lots; becauſe each of them, pleads his right, as derived from 2 
in egal lots. qifferent perſon, and the caſe is therefore the ſame as if theſe four dif- 
ferent perſons had themſelves 1 Mags in court, and cach 2 
abſolute right of property. 


P Is a plaintif adave AE ed 1 „ 
pros vs ay thing from a particular period, and the poſſeſſor of the thing adduce 


3 evidence to prove his right from a prior period, the evidence of the 


tiff = Pelſelſor muſt be preferred. This is according to Haneefa and Aboo 
— gh. Toa .lt appears alſo. (from one tradition) to be the opinion of Ai 
hammed.—Accordin g· however, to another tradition, Mohammed is of 
opinion that the evidence of the poſſeſſor ought not to be preferred; 


(and this is the ſentiment he adopted and ated/upon;)- becauſe, as 
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exphinitig the inſtrument or calſe g mu 
the parties declare the date of Eis 
in this cafe (according to Kau- auge ad Woh; 
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hammed, the houſe muſt be left in their poſſeſſion, as before, and no 


third perſon, and all the other circumſtances to be the ſame, in that 
caſe, according to Hancefa, both the claimants are upon an equal | 
footing ; whereas, according to Aboo Te, the evidence on the part 

of him who proves the date muſt be preferred. Mohammed, on the 
other hand, alleges that the evidence on the part of him who does not 
ſſew any date. muſt be preferred; becauſe he claims a, prior right of 
po property, an the ground that when a perſon claims property in an 4. 

_ Folute manner, without ſpecifying any date, and eſtabliſhes his claim, | 

| he is entitled to more than one who ſpecifies a date; as holds in a caſe 
of claim of acquiſition by labour, —The argument of Aboo Toofaf is 


nie ſame, ana 511 An diſagreement ſubſiſts with reſpe& to a conteſted houſe 
GubjeRt i in dif- in the poſſeſſion of to plaintiffs: for, according to Haneefe and Mo 


regard whatever paid to the evidence on either part; er according ; 
to Aboo Tag a decree muſt be paſſed in favour of him who proves 
a date. Suppoſing, however, the houſe to be in the poſſeffron of a 


that the mention of a date is 2. certain corroboration of the claimant's-- 


right of property at that time; whereas the 


omiſſion of a date admits of | 


two conſtructions, as it leaves it doubtful whether the right of the 


| other had exiſted prior or poſterior to that period; and as certainty is 


always a cauſe of preference, he whoſe evidence goes to eſtabliſh a2 


ate is therefore preferred. in the fame manner as where two per- 


ſons claim the purchaſe of the fame thing, and one of them ſpecifies * 


the date and not the other, The argument of Hanegſa is that the 


date mentioned by the dating claimant bears the conſtruction either of 


prierity or pofteriority, in the ſame manner as the claim of the other, 


which is abſolute, alſo, bears two conſtructions: the claims of both 
are, therefore, on a footing of equality. It is otherwiſe in the caſe Y 
of two purchaſers, where one ſpecifies the date, and not the gther; 
becauſe purchaſe being a ſupervenient circumſtance, i is therefore, When 
doubtful, referred to the neareſt period; and e n Reer 


. 


_ = l the known date. 
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Is a plaintiff and poficſor ſhould both bring eviden 5 


| to proves. Calcafchaims. Wt 
as each ſhould bring evidence to prove that : ſuch a camei TG 
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0 n | 
the poſſcſſer-muſt be preferred; becauſe, as the evidence is ad iced 
apa a point which dinis'as aboard ies B6-fi, 
it follows that the plaintiff and the poſſeſſor are both upon a perfect 
equality with reſpect to plea and evidence;/and the evidence on {gl 
of the poſlefſor afterwards acquires a ſuperiority from the circumſtance = 


of his poſſeſſion : the aer muſt therefore adjudge the camel to him.— | 


This is approved —22% the Span, however, has afferted the con- 5 = = 


trary: for he maintains that as both evidences are in oppoſition to each 
other, they muſt both be rejected, and the camel left, as it was, in the 
> wat but that it. Wannen 


Is, T— OF er tai he 204. 
purchaſed it from Zeyd, and that it was the offspring of a horſe of | 
Zeyd, and the poſſeſſor affert that he had bought it from Omar; and 
that it was the offspring of a horſe of Omar s, and each bring evidence 
in proof of the horſe having been produced from a dam in the pofleſ- 
_ fion of the ſeller, it is the fame as if each had adduced evidence in 
proof of the horſe having been produced in bis own poſſeſſion. If, 
on the other hand, one of the partes bring evidence in proof of his 
right of property, and the other in proof of the contrary, in this caſe _ 
the claim of the party proving the generation of the horſe. preferred, . 
tyre 
night cannot afterwards exiſt in another, unleſs by a derivation of it 
from him.— In the fame manner alſo, if, where neither of the parties 
is poſſeſſad of the horſe, one prove that it was produced in his poſ- 
{cffion, and the other prove his right of property, a decree muſt paſs 
= CEE PET Es SONNY IT Rn WOO 
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or to any 
other pro - 
perty found- 
ed upon a 

_ cauſe of right 
equivalent to 
generation. 


inftance.)—Thus, if a 3 pl: bt 
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perſon then prove, by evidence, the generation of it to have been from 


Bic property, the Ne muſt, in that caſe, paſs a decree in ſavout of - 
that third perſon, unleſs the poſſeſſor en ane been, e 
een in Nic wr to that perſon- ao WW TART 1 "BOK 15 | 
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Tu ſame rule holds with reſpect | 
ele they have undergone only e one operation, (ach as ſpinn 
ntiff and a poſſeſſor, reſpectively, aſſert that 
the yarn in diſpute is his propett) , and he has ſpun it itſelf,” and 
each bring evidence in ſupport of his claim, in that caſe the dae 


muſt paſs 4 keecter kn favour of the poſſefor, 1 the fame anner as ina 


caſe of claim founded Upon' generation: and the fame of every cauſe - 
| relating 1 to property which is fmple and not complicated, fi uch, for 


| ſpedtively, adduce evidence in proof of lis abſolute right of property, 


_ theſe articles, the Kaxee muſt paſs a decree in favour of i, no. d 


ſxilful perſons; and if it appear doubtful to them alſo, the Kdaee muſt 


inſtance, as the extracting of milk from an animal, the making of 


cheeſe, or of 'folts, the theeritig of «wool; and the like.— If, on the 


| other hand, the cauſe of right of property be of a complicated nature, 


as the wearing of cloth, the planting of trees, or the ſowing of 
e and a diſpute ariſe between a Plaintiff and poſſeſſor of any of 


and not of the poſſeſſor,—and ſo alſo, if a plaintiff and poſſeſſor, re- 


without explaining the cauſe. If the cauſe be doubtful, (that is, if it 
be unknown whether complicated or fimple,) recourſe mult be had to 


in that caſe decree in favour of that plaintiff who is not the poſſeſſor; 
becauſe the ariginal principle is to paſs the decree in conformity with | 
the evidence adduced by the plaintiff; and although an exception be | 
eſtabliſhed in caſes of claim founded upon generatian, enn, of a tra- L 
dition of the prophet, who, upgn-a certain ocaſion, decided, 15 
3 din, in acaſewbere —— 

and where of courſe it an eee enen Ws: article 
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Ira plaintiff produce evidence in ſupport of bis abſolute right of Tho r 
n in zu article, and the poſſeſſor bring evidence to proue his 5 proving is wy «5 
having purchaſed the article from the plaintiff; the. evidences: of the 3Yi"g.pur- | 
Poſſelſor mult be preferred; becauſe, although the plaintiff plead that the claimant. 
his right of property was of priar date, yet the poſſeſſor appears to 1 * 
have afterwards purchaſed the article from him, ( hich is in no r- 
ſpect repugnant thereto,) and hesse the caſe is the ſurus as if the poſ- | 
ſeflor were firſt, to acknowledge! that, the agticle had formerly he? 
longedite: the plaintiff, an eee aſſert that he dun de e bee 
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I a 4 plaintiff bring evidence to en his Parekh of the artiole in 
diſpute from the offeflor, and the poſleſſor, on the other hand, "I 
evidence in proof of his having purchaſed it frem the plain, and 3 
neither party f ecify the date of his purchaſe, iu Gin eng the cvidinad Cifying agate) 
of both falls to the ground," "and the thing in diſpute is lest in the 0 
hands of the poſſeſſor. compiler of the H- 


!—The'« diya obſerves that 
this is according to Hanega and Aboo Yog/af*: but that 'Mobammed has 


faid that the Kanes muſt admit the evidence of both, and that then 
the thing goes to the plaintiff; becauſe a conformity. to he evidence 
of both is practicable, ſince it is poſſible that the poſſeſſor dae 
purchaſed the thing from the plaintiff, and W n received 
ſeſſion of it, may have afterwards ſold it to hin 
ſtruction ought therefore to be adopted; more eſpec 
implies that the poſſeſſor muſt have och ed ee ee nes Fin et 
the contrary, indeed, be ſuppoſed,” becauſe (according,to Mohammed) — 
_ 2 thing «cannot be ſold previous to the ſeller's: poſſeſſion of it; although — 
it be Jand—Thg reaſoning of Ranezfa:and Abo Yooſaf is that each of 

the parties, in pleading a purchaſe from the other, virtually/makes an 
<O—_— of the RT of 2 in the e ; 08 as, where 


ach 
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each party makes an acknowledgment in favour of the other, the 
evidence of both muſt be ſet aſide, according to all our doctors, fo alſo 
in the caſe in queſtion.— In reply to the aflertion of Mohammed, it is 
d 0 be obſerved that a conformity to the evidence of both is imprac- 
icable, in as much as the cauſe, namely, the purchaſe, is an object 
\__+..;, Only as far as it is neceſſary to prove the exiſtence of the efe#, namely, 
bt of property. Now, in the caſe in queſtion, it is impracticable to 
his a deeree in favour of the poſeſor's right of property, but by pre- * 
vioully admitting the plaintiff's right; and hence if the Kizee vor di 
_ to paſs a decree in favqur of the poſſeſſor, it is a decree upon — 
LE namely, the purchaſe, which would be vain and uſeleſs,” 7 
if, in the caſe now under conſideration, the witneſſes of each party 


if each 
payment the ſhould give evidence of the payment of the price, (one thouſand dim, 


= ite for inſtance,) in that caſe (according to Haneefa and Abo T oofaf ) a 

= +, Mokdſa, or mutual liquidation, takes place with reſpect to both prices, | 
provided the prices be on an equality either with regard to prompt pay- 

dent, or to a payment at a limited period, becauſe in this cale the 

N ſeixin of each party induces reſponſibility.—If no evidence be given of 

” ue payment of the price, in this caſe alſo, according to Mohammed, a 

mutual liquidation takes place, becauſe the price is due from nals - 

party to the other reſpectively, provided the witneſſes of each ſepa- 

; rately teſtify. to the fale, and alſo to the ſeizin of the article fold. —And 

here, in the opinion of all our doctors, the evidence of both parties 

falls to the ground; ſince, even according to Mohammied, a conformity 

dio the evidence of both is impracticable in this inſtance; becauſe both 

1 the ſales are valid, as being both made after ſeizin: moreover, no date 

z ſpecified, nor does any argument of a date exiſt by which a pre- 

ference might be given to the one claim rather than to the other; they + 

are therefore of equal force, and no ſuperiority is aſſigned to rere | 

over the other; and the evidence of both parties conſequently is ac- 

counted of no force. It is otherwiſe in the preceding caſe, becauſe, 

as no mention is W * un hk! eren e, 40h my a con- 
e e es. 
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| formity cork ends of both is is pradtcable, as has s born a ly ex · 5 
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ea ili oh purchaſe, without making any mention of the Tae. 
ſeizin of either party, in that caſe, where the date of the plaintiff's. — 
purchaſe: precedes that of the poſſeſſor, the Kilzee (according to Hanegfa the Lp er 25 
and A5 757) muſt paſs a decree in favour of the poſſeſſor; and the wa 
diſpute is ſettled as if the plaintiff had firſt purchaſed the land, and 
then ſold it to the poſſefſor previous to his own ſeizin of it, whieh in 
their opinion is lawful. Mobammad, on the other hand, contends. 
that the Kidzee ought to paſs a decree in favour of the plaintiff; be- 
| cauſe, as (according to him) the ſale of land previous to the ſeizin of it 
is not lawful, the land ought neceſſarily to remain with the plaintiff 
I, on the other hand, the witneſſes of both parties give evidence alſo 
do the ſean, in that e dzce muſt paſs a decree in favour of the 
?oſeſſor, according to all our doors; becauſe both ſales are in ſuch an 
inſtance univerſally admitted to be valid. This; | however, proceeds | | 


wv peed es date of the plainrif”s purchaſe being n 
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the plamtiff, whether the witneſſes may or may not have ſpecified 
| the ſeizin; and the matter is adjuſted as if the poſlefior had ſirſt pur- 
chaſed the thing from the plaintiff, and having received ſeizin of it, 
bad afterwards fold it to the plaintiff, without having as yet delivered 
it to him; or as if, 25 n 1 it cee e 
ay Ss e Zeuge 1. Ke ee 
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düse flu witneſſes, n, till they are on an equal footing; becauſe, as the number 
teſtimony of each two of the four witneſſes is a complete cauſe, or 
ground of deciſion, it follows that the evidence of four witneſſes amounts ful --- = 
FD BERENA and a multiplicity” of cauſes is 1 0 hy 4-110 of ference with = 
Fo | | | Auperiority, cee \ reſpe tothe 
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N 1 in poflefiion' cf any perten be el by sebr 
—.— perſons, one of them alleging his right to the ubole, and the other to 
the Baff, and each bring evidence in proof of his claim, in this cafe 
the Kare muſt adjudge three fourths to the clannant of the wel, 
nt of the haf, according to Hama, be- 
cauſe (agreeable to his tenets) regard muſt be had to the ar of the 
Aſpute; and as, in the preſent inſtance, no diſpute ſulfiſts with rie 
to one half, that half goes excluſively to the claimant of the whale; 
bat as there is a diſpute between the parties reſpecting the other A 
aud as they are both upon an equal footing with regard to the graznd 
of their claim, that half therefore goes to them both in equal pro- 
portions.— The two diſciples allege that the houſe muſt be divided 
between the claimants in three equalilots, two gung to the pi 
for the whole, and one to the plaintiff for the hay; becauſe, a- 
ing to them, regard muſt be had to erithmetical properties; in other 
words, the plaintiff for the whole, in conſideration of his dun, whack 
is to the u halves, is entitled to Swwo lots, and the phamntif for che 
bug, in conſideration of his claim, which is to an half, is em, to 
ene lot: the houſe, therefore, is divided between them an three 1 
I,, on the other hand, the houſe in diſpute be in the paſſion of the 
parties, the whole of the houſe in that caſe goes to the damm of the 
whole; for he receives the half poſſeſſed by the claimant of the half 
| in conſequence of 2 decree of the Kizee, (which decree maaiſt nec 
fartly be granted him, ſince in being a claimant for the hne, he us 2 
claimant for that half, without having poſſeſſion of it, and judgment 
© muſt therefore be given according to his-cvidence;)—and be reps the 
other half, of which he was himſelf poſſeſſed, as tis a nr in- 
_ ference that the claim of the other plaintiff related only to that half of 
which he was in poſſeſſion, fince if he were to prefer a chi to, the | 
n , ,“ 
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is held by an unjuſt tenure das no claim Cubſiſts with reſpeRt to 
the half in the hands of the claimant of the whole, it conſequently 


remains with him.—In thort, the bal bouſe remlins with bn. 
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Ir two perſons lay claim e and each adduce evidence Is di- 55 
to prove its production, at the {ame time ſpecifying the date, in this generation .v 
caſe the animal muſt be adjudged to the claimant whoſe witneſſes ſpe- punt 
e air with the _ the animal; becauſe, 
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the deter — eee po of the ee 
of each party is nugatory, (and ſuch alſo is reported from Hakim, 
becauſe the falſity of the evidence on both parts is in ſua a caſe m- 
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—.— . 66 polls ef. an vihaabcavs 4 
akcertained being mounted upon it, and the other holding the bridle, in this caſe __ 

82 2 the claim of the rider is the ſtrongeſt, ————— 
an g of the is an act in virtue of right of property.—In the fame manner, alſo, if 
one of them be riding on the ſaddle, and the orher on the croup, the 
claim of the perſon. ſeated upon the ſadals is preferable. - It is other- - 
| „ wife, however, if they be mounted upon an animal without a ſaddle; 
for in this eaſe the property of the animal is divided between them, as 
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I two men contend concerning a. camel, the one having 

2 burden, his own property, upon it, and the other having in his. 
1 hand the Mober or rope that guides it, the right of the perſon. 
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i twomen diſpute reſpecting an under garment; the one wearing 
> andthe the — © nds the claim of the wearer 1 an 
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Is two perſons ſhould diſpute concerning a carpet, the one being 
ſeated upon it, and the other having hold of it with his hand, the 
Kizer muſt not paſs a decree in favour of either. *7- 6d $6 
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hining his own condition, declare that ** he is free,” his aſſertion Se - 

| muſt be credited, in as much as he is his own maſter. —If, en the bireunz- 
other hand, he declare himſclf to be the fave of ſome other ' perſon — 
— —-„— he is adjudged to be the property of the poſſeſſor. ; 
xecaule, bring himſelf a fleve, he acknowledges that he is not © 
4 the boy be not capable of explaining his | e 
own condition, he is adjudged to be the property of the poſſeſſor, be- „ 
canſe net being his own —— in tho fag lights . 
clothes or any  fimilar article: and if, after attaining maturity, nge 
claim his freedom, his plea will not be admitted, becauſe his ſlaver x 
I Pere nee eee „„ 
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contention reſpecting the court of the Seri, in this caſe the claim of e. 
boch maſt be adjudged to be equal ann „ . 
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A decree can- 
2 be eaing = 


8 | 3 


without the 
adduction of 


5 


jointly in poſſeſſion of both. If, however, one of the claimants ſhould 
have made bricks: upon the 5 ; 
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0 claim made 
the ſeller 
. wag 


.- flave 


chi 3 
her within 


leſs than fix 


months after 


the ſale, is 


eftabliſhed : 


parties produce evidence in ſupport of his claim, the land muſt be ad- 
judged to be in his poſſeſnon ; P 
wi and alſo becauſe paſſion is a right which is the object of defire, in the 


2750 ſame manner as other rights. — If dr parties produce evidence in ſuf- 


C'LA/1 MS. Box XXIV; 
I Ir two men claim a piece of ground, each, reſpeclively, aſſerting | 
it to be · in his poſſeſſiom, the Kizece in this: caſe muſt not paſs a2 
decree. in favour of the poſſeſſion of either, until cvideuce be pro< - 
duced ; ſince poſleſſion of land is not of a nature to be aten by | q 
the Kazee, becauſe of the impraQticability of producing it in court's, | 
and alſo, becauſe it is neceffary to prove by evidence whatever is cons. | 
cealed from the knowledge of the Kizee.—If, therefore, either of the 


port of their claims, the ground muſt in that caſe be adjudged to be 


1 in all theſe caſes eee un 


— 


3 
Pi 


CHAP: v. 


or cu of Parentage. | 


A 


ys . | 
and the ſeller claim it,—in that caſe, provided the birth take place in 
leſs than fix months from the fale, the child is adjudged to the (eller, - 


and the mother is his H This is according to a favourable” _- - 
oonſtruction of the hw. In the opinion of Ziffer and Shafts the claim 
is null; * becauſe the ſeller, in making 
I | the h 


ad fare Sieh a 8 
inconſiſtent with his plea of its being B child. The reaſon for a 8 
more favourable conſtruction in this particular is, that as the birth © 
appened in leſs than fix months from the ſale, it is evident that tte 
conception muſt have exiſted whilſt the ſlave was in the poſſeſſion of | | 
the ſeller; and this argues the conception to have proceeded from the 
ſeller, lure: ce in n f to ſuppoſe that the woman was guilty 
of whoredom. As pregnancy, moreover,” is a circumſtance. which > 
eee eee eee account vindi» „ 
cated from the charge of prevarication. or inconſiſteney, and his claim 3JJCCöͥͤÜ w- 
r OREN: . 
therefore referred to the period of conception; and hence it appears 
that the man has ſold his Au- Malid; and as the ſale of an Anal 
is unlawful, be rw ur u r nie. muſt be re- 5 x gan 
aſer, ving b d. A. 00. die” 
the others Sin che parokatin; ack either at the ume time with, fe arne 
or poſterior, to, the claim of the ſeller, claim the parentage of the tim, fill - 
child, in that caſe, alſo, the claim of the ſeller is preferred, becauſe the flir is- 
of its having exiſted: prior nenne 
enod X oſing, however, the. child to be IFthe births 
tom no you utr the le, the ll" lr of preutag i nat in — 
that caſe valid; becauſe the conception, in this inſtance, could not * | 
poſſibly have taken place during his poſſeſſion of the ſlaue, and this is he fale, his 


the only idea under which a deciſion could paſs in his favour :—hi | | nies. W 
claim, therefore, cannot be admitted unleſs it be confirmed by the without FT 


purchaſer; in Which caſe the parentage of the child is/eſtabliſhed in the 1 
ſeller, as on a ſuppoſition, of marriage :—for this reaſon, however, the ; 
child is not free, nor is the ſale annulled, fince it is evident that the 
conception did not take place whilſt the flave was in the ſeller's poſ- 
ſeſſion ;——the child's freedom, therefore, is uncſtabliſhed;/ as well as- 
the eventual freedoms of the mother ®,—Suppoling, ae the-rhild e. 


* Namely, her becoming an li. hald, which. would i have given ber a eventual 
. (See Vok I. p. 479 N 
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g inſtance alſo, it is not abſolutely certain that the conception took place 


hence the neceflity of the verification of the purchaſer.—If, therefore, 


& A 1 M S. . Boos XXIV: 


be thi a period more than ſix cnlths and he hae teak 
from the date of the fale, the claim of parentage by the ſeller cannot 


be admitted; unleſs it be verified by the purchaſer; ſince, in this 


during the ſeller's right of property, wherefore there is no proof, and 


the purchaſer verify the claim of the ſeller, the parentage is eſtabliſhed 
in him, and the fale is annulled, and the child i is fret, and the mother 


becomes an Am- Malid, in the ſame manner as in the firſt inſtance; ö 
becauſe the ſeller and the purchaſer are both agreed in the circum- 


ption having taken place durimg the right of property 


| ob the ſoller If the child, having been born in leſs than fix 5 


from the ſale, ſhould die, and the ſeller ſhould afterwards claim his 
parentage, the mother does not in that caſe become his Am- Walid; 
becauſe ſhe is a dependant on the child, with regard to her eventual 


| claim to freedom; ene neee eee eee 
from the ſeller being proved, ſhe cannot of courſe becom 
Walid. — If, on the other hand, the other were to die, where the 
child had been born in leſs than fix months from the ſale, and the 
ſeller claim his parentage, in 


in this caſe the parentage of the child is 
eſtabliſhed in the ſeller, and he is entitled to reſume the child; be- 


cauſe the child is the principal with reſpect to the eſtabliſhment of the 
parentage, and cannot therefore be affected by the extinction of a de- 


pendancy in the death of the mother. In this caſe the ſeller, accord- 


ing to Haneefa, muſt return the whole of the price, becauſe it be- 


_ Ciples, however, he ought. only to return a proportion of the price 
adequate to the value of the child, becauſe {according to them) the 
property involved in an Am- Malid is of an > Wits ach and 


comes apparent that he fold his Am-Walid, and Haneefa holds that the 
property involved in an Am-Walid is not of an appreciable nature, in 
ſales and uſurpations, and that therefore the purchaſer is not reſpon- 
ſible for it in the preſent inſtance.—In the opinion of tlie two diſ- 


conſequently induces * in a e 
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„ in the Fama Sagbeer,, chat if a Sub have, being — 
pregnant, ſhould be ſold by her maſter, and having afterwards brought er the wo- 
forth a child, the ſeller ſhould: claim the child after ſhe had been ther has been 
emancipated by the purchaſer, in this caſe. the child is conſidered as by the = 


the offspring of the ſeller, - and he muſt return to the purchaſer» pan — 


2 7 
of the price proportionate to its value. This alſo accords with the f fl fene 
opinion of the two diſciples. Haneefa alleges that the ſeller muſt re- been m4. 
turn the whole of the price, in the fame manner; as in caſe of the 3 
mother's death; and this is approved. —If, however, the purchaſer 2 
ſhould have emancipated the child only, in this caſe, the claim of the - 
ſeller is null. The reaſon for the diſtinction between theſe two caſes 
is as follows.—ln the farmer caſe, the child being the principal with 
regard to the claim, and the mother only à d:pendancy,, (as has been 
already explained,), it follows that the bar to the claim of parentage = NS 
and claim of offspring (namely, emancipation) exiſts in the dependant, 85 
that is, in the mother, and conſequently, cannot operate upon tze 
child. who is a principal: the claim to the child is therefore approved, 
and it is accordingly free; and the parentage is eſtabliſhed in the ſeller. 
The freedom of the child, moreover, or the eſtabliſhment of parentage, 
do not neceffarily infer that the mother alſo is emancipated ;—(whence 
it is that the child of a Magraor is free, whilſt the mother remains a 
ſlave; —and alſo, that if a perſon. marry the female- flave of another, 
and beget a child upon hex, the parentage is eſtabliſhed in him, whilſt 
the mother continues the ſlave of her maſter.)—In the ſecond caſe, on 
the contrary, the bar exiſts in the child, who is the, principal, an 
hence the claim cannot be made good. either with xelpeRt to the prin- * 
cipal or the dependancy.——The freedom of the child is a bar to the va- 
kdity of the claim, becauſe, as emancipation is incapable of annulment, 
„ parentage or of offipring are i i 
it, they are therefore both of equal force. Now, in the caſe in 
whe an actual manumiſſion Has been eſtabliſhed” on che part of — — 
the purchaſer, whilſt on the part of the ſeller, on the other band, i- 
6 and a righ 
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CLAIMS, Book XXIV, 


. in FIRED to the mother; but 2 mere right. to a thing cannot 
be oppoſed to the actual thing itſelf.—It is alſo to be dbſerved that the 
© purchaſer's creating the child a Modabbir is, in this reſpect, equivalent 
to the complete emancipation of him, as that alſo is incapable of an- 
nulment, and is, moreover, followed by certain of the effects of 


„ 


was his property at the time of the birth ®, and the purchaſer aſter- 
wards ſell him to another perſon, and the fil ſeller then chim him, 
in that caſe the flaye in queſtion is his child, and the fate is null; be- 
cauſe fale'is capable of annulment, whereas the right of this perſon to 
claim the parentage of the ſlave is incapable of it; the ſale is accord. 
ingly annulled.—In the fame manner, if the buyer, after the purchaſe 


pledge him, or let him out to hire,——or, if he ſhould make a Mokdriba 
of the mother, or pledge her, or give her in marriage to ſome perſon, 

and the ſeller afterwards claim the child, in any of theſe caſes his 
claim muſt be admitted; and all the ſeveral contracts mentioned are 
annulled, as they are all capable of anciulment'—It is otherwiſe where 
the purchaſer emancipates or makes a Modabbir of the child,—as has 
been already explained: — and it is alſo otherwiſe where the purchaſer = 
firft claims him as his child, and afterwards the /eller,—becauſe the 
parentage, after having been eſtabliſhed in the purchaſer, cannot again 
be eſtabliſhed in the ſeller, as it is a right which is incapable of annul- 
ment, and hence the caſe is the fame as if the e ee 
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in bim, with reſpect to one of them; sey hots the "IM to r in 
with reſpect to the orerz becauſe they muſt both baue been oonCeived vin ig g 
fon one ſeed; for this reaſom, that by true is underſtood: A 
dren born of the ſame mother, and between tlie birth o W hom a P & 
riod of leſs than fix months has intervened;—and it is therefore impoſ- da dio 
ſible that the conception of the other child-ſhould have been ſuperve- 
nient and Feparate, as pregnancy cannot be ſhort of fox. months.—It i 5 
related, in the Fama Sag beer, that if a perſon be poſſeſſed of two ſlaves, . 
twins, who had been born his property, and he ſhould fell one © «© 
them; and the purchaſer « nancipate him, and the ſeller after wards ( | 
avow, as his iſſue, the one Who remains in his hands, in this caſe 
both the twins are his children, and the ernaricipation of the purchaſer 
is null +3 becauſe, upon the parentage being eſtabliſhed of the one in 
fcffion, by which he becomes free, the parentage and conſe- 
quent fresdem of the other are neceſſarily involved, as they'a are f e 


. Pris it follows that his purchaſe, and conſecybtty his' —_— 
cipation'of him, is null. —It is otherwiſe where there is only ene ſlave, „ 1 
for in this caſe the bejer's purchaſe and conſequent. emancipation are 
not liable to be annulled upon the ſeller eſtabliſhing his claim; 
whereas, in the caſe now under conſideration, the emancipation of 
the purchaſer is rendered null dependantly ; in other words, freedom 
is firſt eſtabliſhed in the ſlave who remair in the claimant's hands, 
and is then, dependantly,” „ eſtabliſhed in him "who was fold and CE wt dag 
erat en e There is therefore m ena differenice Yer e 8 
| 7-2-4116 le 312- 4t vir) ea 1 wh i 10 30 * 
— gnan eee 
4 One effedt of which i is to deſtroy his right of Will, v which he 22 ai 7 
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A chim e 
offspring can 
not be eſta- 


bliſhed, . after 


an acknow- 
ledgment in 


other perſon. 


favour of an- 


audi afterwards bimſelf claims the parentage of him.+—The 
of the two diſciples is that the a 


boy being the ſon of his flave, is. repelled, by the denial of the flave, 


ever been made Nom, although parentage cannot be annulled after | 


of levity, or under the inſluence of compulſion, ſhould make an, ac- 
knowledgmeat that his flave was his ſox, in which caſe his acknow- 


coho the bi-affertion of the purchaſer is credited, 3 i 


eee eee 
acknowledgment with 


having exiſted; ſo alſo in the caſe in queſtion. —lt would be other- 


— 
' Ir « perſian pee a be. FENTON be the 


ce n AM & 


fon of a b hifi Babk and afterwards deekre bum te be bis m 
ſon, in this caſe the parentage of the poſſeſſar eam never be eſtahliſhed, 
although the abſent flave were to ker the boy to be his ſon.— This d \ 
ag to Hencofa. The two diſciples hase laid that, in east ef 
the denial of the flave, the parentage of the poſſeſſor is eſt — 


| a nw M j 


his peſſcfiion w be ih ee eee | 


by the maſter, of the 


whence the caſe becomes the fame as if no ſuch acknowledgmevt;had 


the eſtabliſhment of it, yet an ment of parentage. is ſet alide | 


by the denial of the perſon who is the object of it, and the acknow- 


ledgment is aſcribed to levity or compulfion;—(as if a-perſon, by way 


ledgment is not valid :)—the caſe in queſtion, therefore, becomes; the 
fame as if a purchaſer of a flave ſhould acknowledge that the <* ſeller 
6s E 83 


regard to the ſeller is conſidered as never 


wiſe if the boy ſhould verify the firſt aſſertion of the poſſeſſor, (that 


be is the ſon of a certain abſent ſlave,) and the poſſeſſor bimſelf 
ſhould then claim the iſſue; becauſe the claim would in ſuch a caſe | 
be invalid, as having been preferred after the proof of parentage. in 
another. It would alſo be otherwilc if the ſlave. ſhould remain filept, 
Without either 


or denying the claim ; for, in this caſt alſo, 


| — of the poten would be invalid, becauſe the 
8 


right 


7 hd 


ears e A 24 NK 


——— acknowledged relates w the by, 22 


herefore 2 ſtands in the fans — 
na 4 wonder who has been required to make affcveration *, and 
whoſe. parentage cannot be proved by any other than the auprecator, 
(namely, the huſband of the woman,) who has the power of after- 
ward contradidting  bimaſelf, and declaring that the faxd fon is hs 

Hanegſa, on the other hand, argues that parentage is a matter 
whichyb . eee ene 2 64cs ore. ol 


Wy 
* * KY * 
. 
= 
oy 


| kaowlodgment, is dl although the fave thous comrade? the 
ledgment; in the ſame manner as if a perſon ſhould bear tef- 

timong to-the. parentage of an-mfant, and, his —— 
from ſuſpicion, he ſhould then claim the faid infant as his fon; in 
which. caſe his claim would not be valid; and fo alſo in the caſe in 
queſtion. . The iground on which this proceed AR 
er 
eee, eee eee .be. — 
cknonledgttanvat mee and hence the acknowledgment can- 
to thotale 06 acpimchatiireuiing tha aght abide adduced by the 
two diſciples as analogous to this, it may be replied that a difagree- 
— — as Haneefa does not admit the 
| ed: ee ere Si 


. 1 1 
* 4 


in this caſe the right of alla, or patronage, over the child, belongs 


be annulled in Zeyd and would veſt in Kbi/d, the emancipator f 


as a ſtronger cauſe for the eſtabliſhment of the Willa the pore 
| the ſuſpended Yilla in the ſeller becomes n —Th 


_ chaſer, and hence becomes null on the fur 


the poſſeſſor's acknowledgment of the boy being the ſon of his flave 
cannot afterwards be ſet aſide by the contradiction of the perſon who 


able of annullment;—in other words, the right of Milla in one perfor 


is ſometimes ſet aſide in favour of another, when any ſupervenient 


cireumſtance occurs to ſtrengthen the claims of that other. Thus, 
Zeyd ſhould contract his female ſlave in marriage with the ſlaue ot 
Khalid, and after their having iſſue ſhould emaneipate the mother, 


to Zeyd; but if afterwards Thalid ſhould emancipate his ſlave, who 
is the father of the child, then the right of Willa over the child would 


the father, ſince the right derived from the emancipation of the father 


is ſtronger than that derived from the emancipation of the morher;— 
whereas, in the caſe exemplified by the two diſciples, the cſtablith- 
ment of the right of Milla in the ſeller of the flave reſts on'theſupy 


ſition of the ſeller, after having contradicted the pur „again contra- 
dicting himſelf, and verifying the aſſertion of the purchaſer; and when, 
in this ſtate of ſuſpended . illa, a circumftance intervenes which operates 


here alluded to is the affertion of the purchaſer that — | 


the ſlave; and this operates as a fronger caule, fince it gives in- 
_ mediate freedom to the flave in conſequence of his being the property 


of the purchaſer, whereas the emancipation of the ſcller does not 
give immediate freedom, as it reſts upom the verification of the pur · 

vention of a ftronger 
cauſe; becauſe Willa is capable of annulment; contrary to parentage, 
as has been already explained. From this doctrine of Hanxeefa, that 


is the ſubject of that acknowledgment, and that, tonſequenthy, any 


ſubſequent claim of the poſſeſſor to the parentage of the child will 


not be valid, —it follows that a decree may be founded upon it for 
eſtabliſhing the — n. 


if 


Cr. Ve of SLA FaMISo  , 133 
a any apprehenſion from che mind of the 5 
purchaſer of his afterwards. claiming his ſon, and thereby: rendering | 
the fale null, he may make an acknowledgment of the iflue in favour 
of another; by which, means he will effectually preclude the poſlibility | 
geen n PORN CNN 6 os: 26 blids 241. % 
(2081 13.9 40g ad: 1501. v4 de ai gi able 1 : 

0 ee bag boffefiod Ge abeal of v hom one ia AH. Agckimof,, - 
Cd ren eee, and the Chriſtian aſſert that he is his TIO | 

„ ſen, and the Muſſulmas that he is his fu he muſt in this Chrifies is. 

caſe be deereed to be the ſon ꝙ the: Cbriſtian, and fre: becauſe) al⸗ 25 5 s 
though the religion. of Nam have a fuperiority; yet that ſuperiority! is b — hs: 
allowed to operate only in caſes, which are balanced againſt each dther z IR 
but there-is no balance between a claim of offspring and of bondage: 
the claim of the Chriſtian is, therefore admitted; becauſe this is at- 

tended with a great benefit to the boy, ſince it procures, him immediate e 

| freedam, and (as may alſo, be expected) future faith, in as much as 
the arguments for the unity of the Godhead are evident and plain; 

whereas, if a contrary decres be paſſed, (that is, if the boy, ſhould. be 

decreed to be the flave of the Mwfſulman, and, not the ſan; of the | 
Chriſtian,) in that caſe the true faith in the boy would be eſtabliſhed = 
merely from dependance,, whilſt he muſt be precluded from freebm 
as not having the power himſelf to acquire it.—If, however 2 both the o_ = | ; f y 
Muſſulman and the Chriftian:claim the iſſue, the claim of the Muſſul- nds ane», + 
man maſt in that caſe be preferred, on account of the fu eriority due 
to the true faith, and W of the "TIO ages that would re- nb 
(8.20008 ben FFF b % cord .pot 1 905 | 
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e mould in parental a5 if the mould ay, Aclaim of 3 


< this boy in my arms is my ſon,“ her claim is not valid unleſa the N gf. 
birth be atteſted by the teſtimony of ane ivoman; becauſe the claim ſo — 7 
made relates.to another, and is therefore not admitted unleſs ſupported . e 
by progf in contradiction to the caſe of u Haber, as has claim of par Kii te 
NL TI EIT toon nt tink; 

75 may 


mony of the mile alone is ſufficient with reſpec᷑t to birth, ſince the. 
object of the teſtimony is merely to aſeortain that the child in-queſtion ö 
i the identical child ich the ſaid woman brought forth; whilſt pa- 
rentage, on the other hand, is eſtablifhed on the ground of the mother / 
of the child being the wife of the huſband: it is, moreover; re- 
corded, in the Na#/ Saheeh, that the prophet accepted the teſtimony 
of a midwife, in a caſe of birth.) If, however, the woman' in queſ- _ 


ton be n her euit from a complete divorce, the teſtimony of the mid - 


| — S wife done does not ſuffice with reſpect to the birth ——— 


that of two men, or of one man and two women, is requiſite.— 


bs eue (This is the doctrine according to ee webe as Wee 5 


oh Oy ns ee: eee bene tet He Wenig 


bon. But if, being cnarried, ſhe ſhould ay, „ khis is my ſon; be- 


4 7% 15 [ TEN Nit 


e n ee nor in ue be ee divoree, 
— have aſſerted that the (parentage of the child s 
eſtabliſhed by herſelſ; her own aſſertion on this head being admitted; 
fince, i in this caſe, it does not operate upon, or affect, any r 


gotten by this my huſband,“ and the huſband verify the ſame, there 
is in this caſe no occaſſon for one witneſs to prove the birth, fince the 
acknowledgment of the hüſband renders it unneceſſary. ly _ 


be in the joint pofſefnon bf the wife and her huſband, and che huſ- 


band ſhovld fay '* this' boy is my ſon, begotten not on this Wee 
« but on another,” and the woman ſhould! ſay this is my ſon, be- 
e gotten by another Buſbantl, in this caſe the boy is decreed to te 


their ſon, becauſe of the probability of the thing founded i ent 


_ deſtroy the tight of the other, and therefore thatof neither ought to be 


joint poſſeſſion of the boy, and their connection with each other as 
huſband and wife. Beſides, the aſſertion of each has a tendendy ty 


adopted. This caſe reſembles that where each of two men, having 


e jointly the poſſeſſion of a piece of cloth, aſſerts that it ĩs the joint pro 


perty of himſelf and ſome other perſon,” in which caſe the cloth is ad- 


jucget to be the property of the two . weve 


F 


clth, the other perſons, in Spe a the parties have reſpec» 
tively made an acknowledgment, are admitted to a partie patinn in the | 
ſhares of their reſpective acknowledgers, | becauſe; of the ſubjet-of 
_ contention (namely, the'c/o7b) being capable of divifion;—ahereas, 

in the caſe in queſtion, the perſdis/ referred to are not admitted to a 


participation in the right of the acknowledgers, ſinee arte bY 
an parti ee 


LATE 4 1 2 g . ) 
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1 a perſon purchaſe a female a 951 werd a chi! o open her, | 
and claim it, after its birth, a8 His iſſue, and i it afterwards: appear that 
the ſlave had not been the property of the eller, in this caſe the pur- 
. chaſer muſt give, to the rightful maſter of the flave, the value which 
the child may bear at the time of contentiou, and the child is free: : 
ffs becauſe he is the offspring of a Magroor ; | for 4 "Magroor is * 
fined to be à perſon who begets à child upon 2 Woman, on the belief 5 
of her being his property, — (or whom he has in that belief matried,) - „„ 
and who afterwards proves to be the property of another; and this „„ 
cfinitior of a Magroer is cxaQtly applicable to the perſon in queſtion ; 3 X 
the iſſue of a Magroor is therefore free for an equivalent, according "pI 3 
Al the companions n the ſecond place, a. regard mult be had to the L Ge 
| right of both parties. The ſaid child i is therefore completely Free, in e 
behalf of his father, and a fave in behalf of f the plaintiff, namely, the 
proprietor of his mother.—Now, ſince the ch ud remains in the poſ- TOES 
ſeſſion of the father without any tranſgreſſia an. or un watrantable — | 
the part of the father, the father is therefore not reſponſible for it TS 
leſs he become a 145 the ſeizin of it be tha roprietor, (in the fame 
ne d . 6 4 b. 14 uſurped female 
flave;) and he is a bar only where, the plaintiff having demanded the 
child, he [the father] refuſes. to ſurtender him ; whence it is that the 
value of the child is eſtimated from the day of contention, as it is then 
that the bar begins to operate. If, therefore, the child ſhould die in 
Teen the father, without any TER 1 7 happened, 
the 


1 


* 


Ll 


e *. A * Boer i | 


the k father is in no degree reſponſiblo, buce no bar had taken place 


and hence, alſo, if the child ſhould die. poſſeſſed' of property, tho 
father inherits it, as the child was completely free in right of his fi. 
ther.—If, on the other hand, the father ſhould 4/1]. the ſon, he muſt 
in this caſe male oompenſation for the value, ſince he himſelf ope- | 
rated as a bar to the proprictor's right —In the ſame manner alſo; af \ 

any other than the father were to kill the child, and the father exact 
the fine of blood, he muſt pay the value to the proprietorz becauſe, * 


although the child be deſtroyed, yet the compenſation remains whele 
and entire in the hands of the father, (ſince the fine of blood is a com- 


5 { 5 penſation 9. and, as the exiſtence of the compenſation i 1s equivalent 9 


531 the exiſtence of the thing itſelf, and the bar to the compenſation 3 is 
1 equiyalent t to the bar to the thing itſelf, it follows that it is incumbent 
on him to give the value, in the ſame manner as it would have been 


incumbent on him in caſe of the exiſtence of the child. — ; is to be 


obſerved that the purchaſer, after paying a compenfation for the yalue 


of the ch ild, is entitled to receive the ſaid value from the ſeller, fince _ 
the ſeller was reſponſible to him for the ſafety and | preſervation of it; 


| he is therefore entitled to exact from the ſeller the value of the child, 
in the ſame manner as the price of the mother. —It is different, bow⸗ 


ever, with reſpect to the Air, or fine of treſpaſs, as he is not entitled 
to exact that from the ſeller.— The purchaſer therefore, as having bad 


carnal knowledge of a woman WhO was the property of another, al- . 
though he be exempted from puniſhment for whoredom, becauſe of 


the doubt which exiſted, is notwithſtanding required to pay to the 
proprietor an Alir, or fre of treſpaſs -—but he .muſt not demand a 
reimburſement for the Atir from the ſeller, becauſe he became liable 
to pay it for the commiſſion of an act of which he himfelf 89 the 
bole benefit. \ Ss 
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11 Warn: a perſon poſſeſſing ſanity of mind, and arrived at the age of * 
wn. ner, maturity, makes an acknowledgment of a right, ſuch acknowledge- . 
ene 72 ment is binding upon him, whether the ſubject of it be known or un- 3 
ſon, is bind. known ; becauſe acknowledgment- as has is been alrea explained) i "ol 
ing upon be an avowal of the right of another upon one's elf, and by acknows 
ledger, ledgment the right of another becomes binding ; and this argues El 
eſtabliſhment of ſuch right; becauſe, property being deſired by all 
men, it is not likely that any perſon would falſely eſtabliſh the right of * 


another to a part fn. Bifides( the Ophet rdered Mas to | 
* ſtoned 1 in conſequence of his ackriowled gment of whoredom.—It is 
but not upon p 5 


E ee n ie Fee W 


t Pe and not upon that of another, fince over that he bas no 


CCC 
dee, knowledgey, in dg that bis acknaprledoment may He rad, ja 
9 1 0 Ae ie to: fax wih. relpeR, tze ty and the Jike 2); 
HER gegn bes virtually. eas Ng, 


JT edgrend, Net the agkhow el 
ſlave is not valid with reſpect to property, but merely 2. _reſpotto +» 


' puniſhment, or retaliation. —The reaſon of this is that the acknow- 
ledgment of an inhibited flave induces the obligation of a debt upon 
himſelf; and his /e/f being the property uf As mer! ir ib Cchſe 


auently the ſame ue 1 he had made an ach νhent! in gn to 
another, which is not lawful. —It is chain reſpect to a pri * 


vileged ſlaye OW t is valid. maſter, in pri- 
vileging e Ne affent 15 as . debts.—1 It is 


ee * . e Wt at Bs: en "i hi 3 yy : 
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N 9 ron has acc | tile--with daribors - 
another, aud of which, he knows not the cnet — . 
che other. Ae enen: moreover, is an intimation of the right. 
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Acknow- 
ledgment ge · 
nerally made 
muſt be ſpe- 
cified to re- 
late to ſome- 
thing of a 
valuable na- 
ture; 


Book XXV. 


ACKNOWL EDGMENTS. 
Ir 4 perſon fay AoW thing (or 2 right) to a certain perſon? : 


it is incumbent on him to ſpecify ſomething valualie; becauſe he has 
acknowledged an obligation; and a thing which does hot bear value 


induces no obligation”: if, therefore, he ſpecify ſomething which bes 


no value, it is conſidered. as a retractation of his acknowledgment; | 
which in temporal” concerns is not admitted .In the fame” manner, 
alſo, if a per ſon ſhonld fay *I have #furped a thing from a certain 
perſon, it is incumbent on him to explain it to be e 
bearing value, and to the taking of which there exiſted ſome bat and 
prevention; ſince uſurpation is not eſtabliſhed. unleſs there be a bars. 


the taking of it; and according to ęſtabliſhed cuſtom . is no lar- 


and irn more 
be claimed 


than the ac- 


knowledger 
ſpecifics, bis 


aſſertion, 


upon oath, 1s 


credited, 


An acknow= - 


ledgment, 


expreſſed un- 


der the gene- 
ral tetm pro- 


p&t), muſt be 


received 


cording 


ag 


Re | Ain 
the explana- 
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but, if made 
vided he explain it to be kfs than two hundred dirnn, it cannot be ad- 
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property, it 
cannot mean 
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Ir a perſon "RY = property bed by me a dean perfbmyy be 
Py Gersten the amount; and his explanation muſt be credited. whe-, 
ther it be great or ſmall, fince great and ſmall are alike applicable to 
property.—If,” however, 'he ſpecify leſs than one dirm, it is not to 
be admitted, ſince, in common —_ aa yg Lara ws 1 is not 


e n, v6 en 1 . 556 Get £5. 4 7 | 
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port crowm-Haperſa) becauſe; where he deſeribes the ptoperty in ons leſs thanwhit 
tion, as being confiderable, bis explanation to / an) amount: ſhort of two High in he 
hundred dim is not to be credited; for, Kit were otherwiſe, bis der En . 
ſcription of great would be idle and nügatory, fince the ſinalleſt ſum N 
which can properly be termed gneas is that which r 
in Zaldt , — namely, two hundred dirms ;: 6 it 15 the po 2 
this ſum which brings a perſon \ within the deſcription of wealthy. — 


There is another opinion aſcribod | Haneefa, that the explanation, if 10 61 10 

it be ß chan ten din, (which. is the Ni/ab 6xed for thef?,). Nelken „Uwe 

be admitted; becauſe. ten xy are what, may. Cpt nos" . 

s property, whence. it is that, for the theft, ot that. quantity, the 

band of man (which is otherwiſe. ſacred). is; cut offre What. is here. 

advanced reſpects. an acknowled gment af great property in dirms.—But 

if he. ſhould have ſaid 1 owe great property of deendrs,” then the 

amount due is fixed at twen Miſtali. In camels it is twenty-froez becauſe- 

the ſmalleſt Nad of camels upon. which a camel is due in. Zakdty is 
twenty-froe},—In all property not ſubje& to Zakdr, the explanation. 

* required to · amount to a N;ub withr reſpect to the ualue F; that is to 

fay, if the acknowedger explain to the value of a. Niſdb his acknow- 

. ledgment is to be credited; but if to 4%, it fauſt be reſected.—If the 

acknowledger ſhould ſay «To owe large Propelties, . tlie ſmalleſt „„ 

 cification that can in that caſe be admitted is three N 22 of tllat tpe-- apo 

cies of property to \ which the acknowledgmeht relates; becauſe the . 2 

word | Properties, | is Plural, and the. EE e's of * plurality s o 10 72 — es 
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e < Lam band for "4 thouſand dro , to the con- . 
<« ception in the womb of a certain woman; and afterwards add t . * 


/ 


< the faid-ſumn is due in. virtue of a bequeſt of particular perſon 
: that 1 is the right of the conception in virtue f pwn 
queft or inbe- its parent, —the acknowledgment ſo made is valid, in as much as a 


% =" 1 v 


—_ 3 to a cauſe which is fit enn 
provided the the cſtabliſhment of a right to property in a conception. If, there- 
place wiki fore, the woman ſhould afterwards bring forth a living child within 


, 


1 ſiuch a penod as en 4 eee eee ee womy-gt- 


* 3 * 


* A confderable portion of the dert which immediately follows has os A 
the tranſlator, as the caſes which it contains, relating entirely to verbal criticiſm, cannot 

eaſily be tranſlated, - men, merunnG as 
3 


cable; and 
conſtruing the cauſe to have born foch as was competent to the eſta- 


| child For a ente Gn i the-otherhand, the womaniſhquld * 
| 3 2 d — in that caſe LOG arte 


AA the woman ſhould bring forth; Ab. living 
4 N Lit the divided papally. bo+ | 
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[int eee eee à certain woman 


&« for athouſand «lms, beang the price af an atticle/] pugchaled ſrbm 


« the ſaid conception,” or < being money borrowed from it,” —no 
obligation reſts upom the acknowledger, as he explained it to ariſe 


— a cauſe-which, could — — r a e * 


* 5 


Ir e e toa b without 
ſpecifying the cauſe, ſuch acknowledgment (according to Aboo Yooſaf) w 


it as far as may be practi- 
#ſent inflance' by 


ledg is prof, it is heceffar to | fulfil it 


bliſhment of a right of property in the conception. The argument 


of Abop 7 0000 is | that an ED when abſolute, is 
„ | p 


— — 
——— — ads exproluly | 
ſpecified the cauſe to be traffic ;—and as that would have been invalid, 


but if ſuch 
acknowledge- 
ment. be 
aſcribed to an 
impoſſible 
cauſe, it is 


is invalid. Mabummed maintains that it is valid; for, as acknow- © 


3 7555 4 , 


as. 4 #10 : 7044 

$341 oi; _ 
"wound 

fy if 


wg ; 
** 
ni 11 Si © 
naar y 4+ Ser £3 


ſo W . | 


Pace 


a. Ge . 


* . Fe - 


 #OKNIOWLEDG ME/NT 8. Boos XXV. 


b dee acknowledge the conception Gf a female ſlave, or he 
offspring of) x goat, to be questo another,. ſuch acknowledgaieat is 
binding ſince it would have beom valid if he had bequeathed either of 
theſe, and his-uitention is therefore coriſtrued te re ſuch. A I fs 
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t a perſch ſhould'mike angina that r he owes another 
4 4 thibufand ems upon ah optienal cbndition,” (in other words, if 

i ou the fd ain 6 uy (or, eee 
none have an option of three days,“) the condition of option is in this 
comes null. caſe null, ſince optional conditions are inſtituted with a view to mu- 
ment, whereas an acknowledgment i is a notification vr avowal, which 


dou ; ——— the acknowledgment, therefore, is in this _ En 


4 * 
aua D907 


= I *%; 
and a 4s not ee n Ie "yy * the condition. | : 
„ iy *r 2 
: * . n 7 2 . i . 14 p \ : . 0 . & 44 * % a s ; 3 
8 0 — 1 41014 Þ 1 4 . 1 10111 +41 iS ot ae 151 a 
| 1 1 * 1 8 kd . bas 5 1 
W T4 : * * | "<4 TSS z- fa 71 "1 T1 11 N : 1 7 i _— 
: ? 32 1 4 1 8 "4 £ . "of 31 $3Sf1:: $5? * 3 : 4 4 Ct; « « 191 99 33 w 148 ; Ti 7 244 © * 17 1 neil 
y + . * 5 — N - 4 2 
| : ; 1. por Lot eg \ 
£) E921009. © IMMU PR hht FEA TOO DUO) QUT TT NIUET & mast 
; Nee l | 818 ; 
\ . 4 I i » 2 J. + td - ö 
12 3' wo F: 5 +Id&qg 257; 
2 * 0 5 55 2 
* 
3 1 
71 5 + | N 5 2 7 1 , . FR 
»4 Sd > - 4 = 7 w * — 
4011 oh. Ji + 3 #3 4 ; $1.9 8 351 . 11 371! 5b £ #8 > 3. & 2 Jha 13 b i T3 
N 1 7 * N 9 : — * 2 & * 
x | 4 b s ' hs. ; { 4 * 4 £4 2 7 . 4 # % "Aw 4 þ ö 4 2 . * ; _ 45 1 FF 1 * - . 7 *. * ö 
fs i tO {EY Non CT 301365109 364 HEMI IEG OBESE BID OSTER SAT TAL SHEFT 
Ne Ba CHAP TRY, 
— 1 ? 4 - * 1 * : ” - — - 
EN 2 * * F „ # * 1 .- $ . i . = 2 2 : * *. . * 4 * ! 3 4 ” .- 3 1 3 
2 2 11 F- . 11 So f 2 51 8 £ 11 / -4 + : 713 it. 2 1 nn W LI 
$325 * ; a Jon 
F þ f +» 4% * ; p 3 4 * : 
” ag . of * * 8 * 
5 | | q 96, WE: 19930 291 - Apo uy al ft 151 
8 * | ecmed. uivalent to 
ot Exceptions; ; . hat i s, eg 85 
— * an 
* 3 *3#3 7 43 x * f 4 {+ * f 5159 206 2 110 7 
* # 
; TE;1 
. 191 2 133 1 . "Ban 12 n 1} as 3-4 2 $54.5 © 
"a 2. J 5 „ 
i ; A © qo 


* 4 ths 18 36513. 46-Av\0o 1. ft 
PS Tue excep- | ee ror bar es 
pr pros uu adding an exception of part of the thing ſo acknowledged, ſuchꝭ ex- 
OY ception is valid 3 and the acknowledger becomes bound for the-xe- 


ledged is va- 
lid il e. wo hb entice da pen or /mal/; provided, how- 
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ever, that it be immediately joined” to the. acknowledgrient *.=—If, wit th e. 
on the contrary, he except the whole of the thing acknowledged, the — 
acknowledgment i is in that caſe binding, and the exception null; be- 2 
cauſe this is in fact a retractation, not an exception for exception ſup- cepted, * 
poſes the remainder of a part after the deduction of the thing excepted der s 
from'the whole; but after the deduction of the whole there i is no Te wo. 


han it is $ therefore, a retraation } and . UW * 


1 WV. 
* 2 4 2 136 IF 


E a the 4 „1 am n 61 4 certain pern dba Bü The exceptige | 
© dirms, with the exception of one deenar,” (or t of one Racer of — 4 
wheat ,“) then, according to the two diſciples, he is bound for . — 
a hundred dirms, with the exception of one An, (or of ohe Kafers ea 
of wheat.) —If, on the contrary, he ſhould lay I owe a hundred 22855 5 
e dirms, with the exception of one piece of cloth; the exception ſo 
made is not valid. Mohammed. maintains that the exception is invalid © 
in both caſes.—Shafti,” on the other hand, holds that in both caſes it 
is valid.— The argument of Mohammed is that an exception means a fied 
deduction from the thing mentioned in the preceding part of the ſen- os dg = 
tence, which cannot be eſtabliſhed where the thing excepted is not of 9333 
the ſame genus with the thing from which it. is excepted. , The argu- 
ment of Shafei is that the thing excepted, and that from which the 
exception is made; are bf one and the ſame genus, as 1 dean vals- . 
ables —The argument of the two diſciples is that in 
ſtance, the thing itſelf, and the exception from it, e the thaw 
genus, as they are both price :—deenars are evidently ſo:—and things 
eſtimable by weight, or by meaſurement of capacity, a are ſo likewiſe, *. 
according to their qualities; —in other words, dn 0 come ſo upon 5 
tha OR ng HR —In — ne on FRO con- 
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+ Preis is unite With ey in Veebezän boch being conlidiret of of he ins beams, Fay 

ſince both are equally price, (that e 

Irqſent property. (See e er Yrs . 309-) | 
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trary, (where the exception is cloths) the, thing excepted, aud that 


from which the exception is made, are of different genus, as cloth is 


nat price in any ſhape, neither in reſpe& of itſalf, nor in reſpect of 

its deſcription on quali 

25 contract of exchange, excepting that of Slim; — (that is, where the 
price is advanced to the ſeller befoxchan 


; and accordingly, cloth is not due in any 


ad, No whatever is prige 
has this fitneſs, that it may he ſet in compariſon with dirmy or dronars, 
and may conſequently, in a- proportionate degree, be excepted from 


. them;—whereas, on the other, hand, whatever cannot be ſtated aa 


price has not a fitneſs of being compared with, « dirms and deenars,. and 
n 


* 15 „ 
| al a bone nn eee eee with 4 3 4 i 
4 pleaſe Go, he is not then bable for any thing; becauſe (accord 
ing to Ab Tooſaf;) a reſervation of the pleaſure of Gon is either an 
_annutment of the acknowledgment, or a Suſpenſion of it; and the 
acknowledgment is null on either ſuppoſition:—or, becauſe (as Aa- 
banned argues) it is equivalent to an acknowledgment ſuſpended upon 


a condition, which is null, as an acknowledgment does not admit of 


being ſuſpended on a condition, ſince acknowledgment is an avowal, 
which cannot be made conditional; for if it be trus it cannot be ren- 
dered falſe by a default of the condition; or, on the contrary, Kite 


falſe it cannot be rendered true by the fulfilment of the condition :- 


or; laſtly, becauſe the acknowledgment is ſuſpended on a cireumſtanc 
which it is ĩmpoſſible to aſcertain . It is other wiſe where a perſon ſays 
4. I acknowledge a hundred dirms to be due by me to à particular per- 
on on my death,” Of. upon the arrival of a particular month. | 


or <6 upon the feſtival of breakingLent,”— —becauſe in theſe caſes the ac- 
knowledgment is. not ae upon a conc 


an explanation of the time, and is therefore a poſiponing of the thing 
acknowledged, and not a fuſpen/ion ; whence. it is that if the perſon 


ition, as this is merely 


* 4 * 
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bf, ande cept the dA, , both the Honſt ard the foufiddtisft m. 


made; berufe the foundation 26 kneladed in the he 
„And net from its bezug esrmprellerided in the word 500%s; * 
and an exception is valid only” Where it relates to ſomething g contpre- * 


ended in the ching expfeſſed, acbording to the meaning of the wor. 
It is to be obſerved æhat the ſtohe in a ring, or the trets of tt orchard, 


ufe from its 42 ef 


ſtand in the fame relation to the ring or the orchard'fis the foundation 1 


does to à houſe, becavſe neither the word Ving nor ohr applies tö 
the flone or the trees, but are both included merely as dbprindants.” * 
is otherwiſe where a pet ſon makes an 4 
favour of another, excepting from it an Hf portion, or ae 
apartment, as the exception in theſs roma rltes ts to + in which 0 
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If a perſon 27 < the foundation of this nas bel 15 to ms. A: * 


< the Si (meaning the conrt-yard) foa particular p 185 then the of the court- 


yard of a 
perſon in whoſe favour the acknowledgnient is made is entitled to the houſe is ad | 


court- yard, and the foundation is the property of the acknowledger. W 


It is therefore, in fact, the ſame as if the acknowledg er had dec rec | 25 


pe beef of hit perton.” „ 
N 6 — to mention che 
word Ars, Tech,] for in that caſe the founda . Vell as the | 3 
houſe would become tlie propertz of the E a t favour . the 1 
acknowledgment i is made; becauſe an acknowledgin Edt of the pro 2 E 5 
is an acknowledgtnent of the ' Foundation, as 1 A 48 ati ackn «gr 857 
ment of the Bouſ #jef; for the Seo is the ori inal thin ag, * and * 


that * all the'groutid free bf building is the propert 
| otherwiſe if, in ſtead of Shu, 


foundation i 18 included alorig with it as 4 gel an ac fow- : s 


| * ome” of the ground, War the foundation f 18 included as a 
| | 'U 1 ; _  depentiint, : 
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dependant, in the fame manner as it world be included in the houſe 
itſelf; r 


r rt * 2 
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A reſervation — , . 5 
77 of the . The price of a ſve which he had purchaſed from that ether, but 
A bow of which he had not received from him, in that caſe, if the ſlave be ſpe- 
delivery of it cific, (as if he had fad, as the price of this flave,”) the perſon in 
knowledger; Whoſe favour the acknowledgment is made muſt be deſired to deliver 
Ar, the flave and receive a thouſand dirms, on pain of forfeiting his 

chim. The compiler of the Hædiya remarks that this caſe admits of 
ſereral ſtatements.—I. That which has been already made, and! 
which proceeds on the ſuppoſition of the acknowledger's aſſertion of 
E e 
. favour the acknowledgment is made; and in which the law ſtands as 
above expounded, becauſe the mutual agreement of the parties is 
_ equivalent to a mſpefron —Il. Where the perſon in whoſe: 
_ * favour the acknowledgment is made denies the ſale of the par- 

| ticular flave alleged by the acknowledges, and declares that * the 
( « ſlave in queſtion is his. property, and it is another ſlave he fold to 
r An which caſe tho acknowledger is liable for the amount; 


fince he acknowledges a fur due, on the ſuppoſition of the exiſtence It 


of a flave which he had purchaſed; and conſequently upon the other.” 

Gaga e 0 the One 0% OR ſold, be becomes Na 
x '" Onjecrion—It would appear that the WET od is not re- 
ſponſible for the amount, ſince he acknowledges his debt of a thou- 
ſand drms for the purchaſe of a ſpecific ſave; whereas the perſon. in, 
- whoſe favour the acknowledgment is made claims the faid debt for the 
fale of another ſlave.—Now as acknowledgment is binding only from. 

che particular cauſe which is aſſigned for it, and the cauſe, in, this caſe 
is contradifted by the perſon in whoſe favour the acknowledgment . is. 
e made, mn ern * FE 
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— — — is of no eſſect. 
Thus if a perſon acknowledge his reſponſibility-to another for a thou- EG” 
land mv, ac . for goods purchaſed from bim,” and the perſen in- 
whoſe favour the acknowledgment is made — 
queſtion to have ariſen from zgſur patias or as, ſtill the ackne 

1s. reſponſible for the amouiit: and fo alſo in the caſe in queſti 
III. Where; the perſon in - whoſe - favour the acknowledement - 
PCT _ 


his having ſold him; in which caſe the acknowledger is enempted 

from any obligation, becauſe he has acknowledged the property to be qo 

dhe only as i return for. the flave, and conſequently, without that. 

it is not due from him. —If, however, in this' caſe, the- perſon! in; bot in ol of 
whoſe favour the acknowledgment is made ſhould further declare that | ment 2. 


„he had fold another ſlave to him {the acknowledger, Þ* both parties _— wg 


| muſt be ſworn; becauſe they are both defendants, as they reciprocally E 28 
deny the aſſertions of each other: —and upon cach. taking an oath, 
the obligation involved in the acknowledgment is annulled, and tbdße 
dave remains with the perten in whoſe favour the acknowledgment: Re 
was made.—What is here advanced: proceeds on a ſuppoſition of the- If theanicle , * 
ſlave being ſpecific > for if a perſon acknowledge a debt of thouſands Monet 
dirms, due to another, for a flave that he had purchaſed from him, - 792.5 dee. . 
without ſpecifically deſcribing the ſlave, eee 
caſe reſponſible for a thouſand dirms :—and his affertion, that he had 

not received the flave,” is not to be regarded, according to Hane, 
whether he connect ſuch aſſertion with his acknowledgment, or mae 

it ſeparately ;/ becauie| ſuch aſſertion. is 2 retraftion of his acknow- 
ledgment; for this reaſon, that in acknowledging'a thoufand'&rms to 
be due from him, he aſſumes. an obligation to. that amount; and his 
denial of the receipt of the indefinite flaye is repagnaut to this obliga-- Nis 

tion, as the price is not due for an indefinite ſlave, becauſe of the un- N 

_ certainty;z—and this, Whether the uncertainty be interoven in 
the contract, 8 where 2 * Wren, one out of two ſlaves, ) or. 
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ſupervenient upon it, (as whefe a perſon purehiaſes 4 ſpcrifie Nave out 


of a great number, and afterwards both the buyer and the ſeller fort- 


get the ſlave that had been purchafed;) becauſe the uncertainty is 4 
bar to the delivery, firice the purchafer may always deny whatever 
ſlave is produced by the ſeller to be the one purchaſed: the uncets/ 
tainty, therefore, is a bar to the obligation of the price; and fuck 
being the caſe, the acknowledger, in denying the receipt of che ſlave; 
virtually retracts his acknowledgment, which is not allowed. The 
two diſciples allege that if the perſon in whoſe favour the acknow- 
ledgment 1 is made ſhould verify the acknowledger s aſſertion, by de- 
-claring the debt of one thouſand dirms to be due for the price of a ſlave, 


the acknowledger's declaration of his not having received the ſlave is 


in that caſe to be credited; nor is any thing whatever due from hiin, 
whether ſuch declaration have been conjoined with the acknowledge · 
ment, or otherwiſe. nt if the perſon in whoſe-favour the acknow- 
ledgment is made cantradict the acknowledger, with reſpect to the 

debt being for the price of a ſlave, aſſerting it to be due for ſome 
other goods, then the acknowledger's declaration of his not having 

received. the ſlave is not to be credited, unleſs it be conjoined with the 


- acknowledgment. Their reaſoning in ſupport of this opinion is that 


the acknowledger having acknowledged the obligation of the debt 


upon himſelf, and having explained the cauſe of it, (namely, ale, 


it follows that if the perſon in whoſe favour the acknowledgment is 


made verify his declaration, fo far as relates to the cauſe of the obliga- 
tion, the ſale is fully proven and eſtabliſhed: the obligation, however, 
towards the diſcharge of the debt, can be eſtabliſhed only by the re- 
ceipt of the ſubject of the ſale; and as this is denied by the acknow- 
ledger, bis aſſertion is therefore credited. If, on the other hand, the 


perſon in whoſe favour the acknowledgment is made ſhould aA: 


the aſſertion of the acknowledger in regard to the cauſe of obligation, 


then the acknowledger' s explanation of the cauſe may be regarded as a 


modification, (that js, he by it modifies the tenor of the firſt; part of 
nne . neee goes to 
0 . R s - ſhew 


\S. 


Can. I Ack NO WLENOMENTS... 
ſhew that an obligation is- at preſent aQually.o 5 4 

whereas che latter part, in depying tho receipt. tends, to prove that 
no obligation ſubſſts, Gace the obligation. to pay is not eſtabliſhed till 
after the receipt: the laſt part of the ſpeceh, therefore, is an caplana- 


tory modification; and a modification is not 8 valeſſ it be con: 0 TED . 
joined with the GA, i 13. | 
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———— that (“he has not yet rectived it, his aſ- ceipvof de 
ſert ion muſt in that caſe be credited, according to all our doctors; be- . 1 
— — knows! Nan be de- 3 
ledgment of ſe is not an aeknowledgmen 

does not neceſſarily aalen, a — of ale —I otherwiſe whe, 2 
chaſed;; for in that, — bis afſcrtion — e ads pts "FEY . 
nnen 8 the W 1s AF) exe e er pag oe of 
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càu 
dirms, on account of wine or port, he is bound for tlie thoufand of obli 2 


dirms:— and his explanation of the cauſe is not admitted, according to being 11. 


- mate 3 not- 
Haneefa, whether it be conjoinec with the acknowledgment, or othef- annul the ac- 


wiſe; becauſe it is à retraction of his acknowledgment, as the price of 3 : 
Wine or pork cannot be obligatory on a Muffulian; and in the preckfl. 

art ns ſpeech he expreſsly declares the exiſtence of an obliga* bY, 
tion upon him to the Amount ated!” The two diſciples allege that Wo 18 
if the explanation be'conjoitied' With the ackno lee erent, nothing i IS 9 
due from the acknowledyer, 'fince; the latter part of his ſpecch e 1 
dently ſhews this to have been his meaning; it being in fact the fame 
as if he had added f ir piraſs Gon. To this, however, i may be 
replied, that there is ng analogy between the two caſes, as a reſetva- 
tion of the pleaſure of” Gov is a ſuſpenſion of the matter upon a con- 
ane, of which it is e to obtain. a knowledge. Beſides, 5 
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5 the ſuſpenſion on a condition is "modification, and Joonſequetitly ad. 


miſſible, provided it be conjoined with the ſpeech: in oppoſition to an 
1 acknowledgment of the price of wine or pork, which is not a fuſe 
penſion, but an men of the mim nun 25 has Gs 

5 ready nne 5 ; 
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An exception N Is a perſon declare chat «a desen! dirms _ his hk kim to 25 
x: 096-4 < ſuch a perſon, as the price of certain effects, or on account of a 
of money ac- 6 han; and afterwards allege the faid * ua to be Zeyf, or 


knowledged 
hay is. is Binhurja, or Satooka, or Arxers, and tbe perſon in whoſe favour the 


: ee. acknowledgrnent-is made allege them to be Feed *; in that caſe, ac> 
1 the , ;, cording to Haneefa, the atknowledger is reſponſible for Jeu dirms, 

| . whole & fwwour ar kether his latter aſſertion be conjoined with his prior declaration, ot 

| 88 is otherwiſe. The two diſciples maintain that the latter aſſertioſ of the 

"FW acknowledger is to be credited, in caſe only of its being conjoined with 

| che former, and not otherwiſe: The ſame difference of opinion ob- 

| . tains where a perſon declares that * he owes another a thouſand 

N 3 arms, adding that ** they are Zeyf, or that another has Int 

bim a thouſand dirms, but that they are Zey/,” or, that © he owes 

a another a thouſand dirms on account of certain goods, but that they 

_— eee Zeyf „—(Zeyf dirms are ſuch as are not accepted at the public 

gtWdrreaſury, but which paſs amongſt merchants: the Binhicja is of a kind 

155 Kill worſe, -which does not paſs amongſt merchants; and the Satooka ' 

and Arzees are the worſt of all, and in which the mixture of baſe 

4 metal preponderates.) The argument of the two diſciples is that the 

my above explanation is a modification, and 1s conſequently | valid if con- 

. . joined, ir the ſame manner as a condition, or an exception; for the 

word girm is literally applicable to Zeyf, and metaphorically to Satooka: 

the acknowledger' s declaration, therefore, of their being Ze or S- 

le is my a ns; in the ſame manner as if a pardon fond 
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declare that oh he owes a thouſand dirms, but of ſuch. a bad that ten | 
<< of them weigh five miſtali. The reaſoning of Hanegfa is that his 
aſſertion of their being Zeyf or Catoola is equivalent to a retractation: 
for an abſolute contract preſu ppoſes dirms free from. defect; whereas 
Zeyf and Satooka are both defective. Now the plea of a defect is a re- 
tractation of part of the obligation involved! in the acknowledgment ; 1 
and the caſe is therefore the ſame as if the ſeller of a thing ſhould I 
to the purchaſer of it, I have fold you a thing with a defect, 7 
< which you were apptized, and the purchaſer deny his knowledge seg 
af the defect, in which caſe che denial of the purchaſer is credited, as 
probability argues in his favour, ſince every abſolute contract ſuppoſes 3 
a freedom Fu defect. Beſides, Satooka dirms do not. conſtitute RES 
aud as a contract of fale i is never concluded but for Price, it follows 
that his explanation is, in effect, a retrafation. (With reſpect to the, 
caſe adduced by the two diſciples of an acknowledgment of a debt 
« of a thouſand dirms, accompanied with a declaration that the dirms 
due are of that kind of which ten are equivalent to five miſtals,— 1 5 
it is to be obſerved, in reply, that the reſervation is admitted, e, eee 
reaſon, that the acknowledget, in this inſtance, ſpeaks with a feſer- 
vation merely of the degree or proportion of the dirms, and to that the 5 
word dirms applies. —lIt is otherwiſe in a deſeription of the goodneſs of . 
the dirms, for as to this the term dirms does not properly apply, it is 5 
not conſidered as a reſervation, any more than the exception of the 
foundatidn' of a houſe.)—The caſe is different where a perſon ac- but not when 
knowledges that he is indebted to another a Kyor of wheat, as the n 
price of a flave, but that the wheat is of a coarſe kind; becauſe coarſe; 2 755 
_ neſs, with relation to wheat, is not a quality but a ſpecies, and an ab- 
| ſolute contract does not neceſſarily require that the wheat” be other 
than coarſe.—lt is related as an opinion of Haneefe, in other books my 
the Zdbir Rawdyet, that in a caſe of borrowing, the acknowledger's 
aſſertion of the dim being Zeyf ought to be credited, provided this 
aflertion be conjoined with the acknowledgment; becauſe the act of 
borrowing is not complete until after the ſeizin of the borrower; ; and 
Vor. III. c d 7 etc. 
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& often happens that 4m: are Leue go ir. in the fame man · 
ner as in ufurpation. The reaſoning of the Zdbir-Ratodyet is that 
the common cuſtom is to deal in good dirms, anc? therefbre WEE 


explanation is abſolutr, good dirms muſt be underſtood. pe 


Anexceptin Ir a den e that be owes ir a thouſand 207 
— drms, but without reciting the cauſe, (ſuch as ſale or han,) ſome au- 
3: admined, thorities fay that his aſſertion with reſpect to the quality of the drm. 
2 is to be credited, according to all our doctors. Others, however, 
— allege that, according to Haneefa, it is not to be admitted, becauſe, as. 
the acknowledgment i is abſolute, it may relate either to legal contra, 


—_ or to acts of violence, ſuch as uſurpation or deſtruction, which are. 
illegal; —and the former ſuppoſition is adopted, as acknowledgment. 
5 ther to be attributed, N than. t9.an, eee, J 
. . ann 3 


mentioned, another, or his having received. them in depoſit ;. and afterwards aſſert 
3 that the faid dm were Zeyf or Binbirjaʒ in that caſe his. aſſertiou 
i. muſt be credited, whether it be conjoined with or ſeparate from the 
acknowledgment; becauſe mankind: are accuſtomed to uſurp what- 
ever they can, find,. and to place in depoſit; whatever they poſſeſs ; 
and therefore neither of theſe acts neceſſarily infers the dirnu to have 
been Feed, (that is, good.) The acknowledger's aſſertion, therefore,, 
of the drms being either Zeyf or Binhirja.is equivalent to an explana- 
Hon of the ſpecies, and ĩs conſequently admitted, even though it ſhould 
nat have been conjunctively made, —For the ſame reaſon, alſo, if an 
uſurper produce a defective article, as the thing he had uſurped, —ot a 
truſtee produce a defective article, as the thing he had received in de- 
poſit, —the declaration ſo made muſt, in either caſe be admitted. It is 
reported, from A Too/af, that in caſe of an acknowledgment of 
ay the nne, s aſſertion, of the dirms. being s Zeyf ought 


. Without an reg to the Hane quality, 
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not to be credited where it is made ſeparately from the atknowledgey 2 1 5016! 
ment; becauſe of the analogy of this caſe to that of a Joan, on the 
principle of ſeizin inducing reſponſibility in both caſes, that is, in a 

caſe either of uſurpation or of loan ;—for he holds that, in a caſe of 

han, the acknowledger's aſſertion of the money borrowed being Zen NM 
cannot be ee, if reg made; i 5 0 an. 8 ate * r e 
1 af acknowledge his HOI of a toufind dies, ahi" 
receipt of that ſum, in depoſit, and aſſert that they were Setooka, in 127 | — 
that caſe his aſſertion muſt be eredited, if with the acknow- 
ledgment ; but not otherwiſe ; becauſe, although Satooka be. Not in 
reality a ſpecies of dirms, ſtill it is ry to apply that, word to Eee wh 
them — mention of this . ee 184 e eee 


4 


F ee Pr „ 


* on account of certain goods,” or that he has borrowed a thouſand 2 
« Armut,“ or thit · he has received a thouſand dirns in depot, or 8 


that he owes a thouſand Zeyf dimm, or chat he has uſurped a made ſepa» 
« thouſand: dirms,” '——and he afterwards except a particular number af 9 
dirms from the obligation, in none of theſe caſes is his aſſertion to 
be admitted, if made ſeparately from the acknowledgment, Where 
if it be conjoined with the acknowledgment'it muſt be admitted, as 
the aſſertion is in this caſe an exception, and an exception is valid 
when conjunct. It is otherwiſe if he aſſert the dirms to be Zeyf, 
as a reſervation of this nature is not valid, ſince Zeyf heat quality; 
but expreſſion applies ſolely, to gaantity, not to: guality*; and excep: 
tion is not admitted with reſpect to any matter but what * 


ciſely e It is to be e ee, that: n nen er 
* 5 eee ee ergo w. 
. n examination and inſpecli Tm. b 
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ſome una- ſhould have been disjoined by necefſi ity, (fuch as by a cough, or a /bort- 


em. meſs of breath,) it is then conſidered as conjant?, becauſe of the inter 
1 ru ption being e LR | | 
In an ac- Ir a er acknowledge the afuirpation of chth, and then prodice | 


| 3 damaged cloth, it muſt nevertheleſs be admitted, as uſt PRES 18 not 


e W to perfect n 

| ticle muſt 925 0 
7 accepted. 

ä Ir 200 fig to Ok ict 5 ca Bec v0 thouſand dirms by way 


EA sof truſt, and they are loſt, and Omar reply © no; you took them 
Mo by way of uſurpation;” in that caſe Zeyd is reſponſible for the loſs.” 
a truſt, — Ik Zeyd, on the contrary, fay « you gave me a thouſand dirms by way 
_— '« of depoſit, and they are' loſt, ” and Omar reply no; you took 
n »/urpation, them by way of ufurpation ;” : in that caſe Zeyd is not reſponſible 
| ra. for the loſs. The difference between theſe two caſes i is, that Zeyd | 
YE: (in the former caſe) firſt acknowledges a thing which is a cauſe of re- 
& ſponfibility, namely, faking, and aſterwards aſſerts an exemption from 
/ reſponſibility, by declaring that he held it as a depoſit. Now a depoſit 
implies the conſent of Omar; but Omar denies his affent ; and there- 
fore, as defendant, his aſſertion ſupported by an oath muſt be credited. 
In the ſecond caſe, on the contrary, Zeyd does not make any acknow- 
ledgment ſubjecting himſelf to reſponſibility ; - becauſe, in uſing the 
word given, he refers the action to Omar, and riot to himſelf ; and no 
one is ſubject to reſponſibility for the actions of another. Omar, on 
the other hand, afferts, againſt Zeyd, a cauſe of reſponſibility, namely, 
 wſurpation; which Zed Genies and conſequently, as defendant, his 
word ſupported by an oath muſt be credited. It is to be obſerved that 
the word receive, in this caſe, is equivalent to tate; and the word re- 
nove to that of give. — Thus, if the acknowledger, inſtead of taken, 
* ſhould fay that he had received a thouſand dirms, he is 1n that caſe ſub- 
| je to reſponſibility. Af, on the contrary, he ſay <* you have removed 
to me,” inſtead of 5 you have en me, n not i in n that caſe ſub- 


ject to RE... 


OBJECTION. 
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OBJECTION: either giving nor removing can be carried into "6 

execution without receipt on the part of the other party. An acknow- : 
ledgment of grving or of removing, therefore, is virtually an acknow- 
ledoment of receiving; aud conſequently it would appear that, in either 

N the acknowledger is ſubject to reſponſibility. | 

; Reery,—The giving and removing of one thin to- 1 "FE 
ſometimes performed by a mere relingui/hment of the right in an ar- = 
ticle, (that is, by a non-prevention of the other from taking it;) and 
ſometimes by placing the article before the other. —Grving and - 
moving may therefore be carried into execution without a receipt . 
zaking; and hence an acknowledgment of giving or removing does 
not involve an acknowledgment of receiving or taking. Beſides, ad-. 
mitting that receipt is eſtabliſhed from giuing or removeng, ſtill it is 
eſtabliſhed only by implication; and whatever is eſtabliſhed by implica- | 
tion is adopted only in caſes of neceſſity; but there exiſts no ne- 825 


ceſſity, in the preſent . to eſtabliſh ee for es 
1 | | . | | 1 = 


Irx a perſon ws another ** There . e you b 
„by way en e the other reply no; you have taken them , 
« by way of loan, —in this caſe the aſſertion of the acknowledger, 
notwithſtanding his uſe of the word taking, muſt be admitted: for 
both parties are agreed in the taking of the dirms with the conſent of the 

perſon in whoſe favour the acknowledgment is made; but be afferts a 5 
loan, (which is a cauſe of reſponſibility,) whereas the acknowledger Rn 
aſſerts a depoſit —There is an evident difference between this. caſe 
and that which has already been e in which the perſon in 
whoſe favour the acknowledgment is made aſſerts uſurpation; 
becauſe that pln ſtands as fra, yu he denies his 
con 4-5} + 1 5 af 


F ſay « thi ee my property, was Caſe of ac- 


* in truſt with ſuch a perſon, and as ſuch I have taken it from him,” mem of he 5 
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cx NOWHIREDOMENTS. Book XXV. 
and the other deny this, and declare the ſad ſum to be his own pro- 
perty; he is in that caſe entitled to take it from the acknowledger ; 
becauſe the acknowledger confeſſes that he took the ſum in queſtion 
from him on the claim of its being his own property, which the other 
denies; and hence bis afſertion, As e muſt be credited. 


Is 3 affirm chat 10 had FG ons dew of coniege'd 
another, who, after riding upon him, had returned it to him,—oer, 
that he had hired out a garment to another, who, after wearing it, 
hall returned it to him, and the other contradict this, declaring the 
Aaid animal or garment to be his own property, in that caſe, accord- 
ing to Haneefa, the aſſertion of the acknowledger muſt be admitted, 
upon a favourable conſtruction. The two diſciples maintain that the 
aſſertion of the other party muſt be credited; and this is agrerable to 
.analogy,—{(The ſame difference of opinion alſo obtains where, inſtead 
of hiring out, the acknowledger ſays that he had int his horſe to the 
other to ride on, or his houſe to reſide in, —or, had given his garment 
to another Zo mend, for hire, —and had afterwards reſumed the article, 
and the other declare it to be his property. ( Analogy would ſuggeſt 
Las has been already mentioned in the example of depoſit) that the ac- 
.knowledger, in theſe caſes, has confeſſed his having taken and poſ- 
ſeſſed himſelf of things which, however, he aſſerts to be bis own pro- 
erty; but which is denied by the perſon in whoſe favour the ac- 
Knowledgment is made; whoſe aſſertion, as defendant, muſt there- 
fore be credited. The reaſons for a more favourable conſtruc- 
tion, in this particular, are twofold Fm, the eſtabliſhment of 
the receipt, in caſes of hir and of Joan, is not admitted from ſelf, but 
from neceſſity; (that is, from the neceſſity of anſwering the object of 
the contract, namely, the gſafruct of the article;) and the effect is 
therefore reſtricted to the point of neceſſity. Hence the acknow- 
ledgment of hire or of loan does not involve the 'acknowledgment of 
receipt, as in the caſe of a dt. Sxcoxł x, as irrthe caſes of hire, 
Joan, and reſidence, the Poſſeſſion of the perſon in whoſe fayour 
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the acknowledgment i is made is eſtabliſhed ſolely by the overal of the 
acknowledger, his explanation of the nature of that pofſeſſion muſt be 
admitted. It is otherwiſe in the example of depoſit, ſinee a depoſit 
may be made without a delivery ; 'as where, for inſtance, a. perſon's: 


gown is blown, by the wind, into another perſon's houſe, in which 


caſe the gown remains a depoſit with the. owner of the houſe, although 


no formal delivery have been made. The author of this work obſerves. 9 ; 3 
that the point upon which the difference between the caſes of eee; IN, 


han, or refidence, and that of depoſit, (as before explained,) turns, is 


not that the word zake is recited in the latter and not in the farmer 


caſes; becauſe this word is uſed. by Mohammed, in the caſe in queſtion, 


in the Mabſoot, treating of acknowledgments;—but that it reſts upan- . 
the two reaſons for x favourable ot een 1 


cular, as recited abore. nal 5 


„aged HY Ks been — a wb” 
« Flent ſucks _ 
« a perſon a thouſand dirms, and have received back the ſame, and 
the other deny the previous exiſtence of the: debt, our doctors are, in 


2 tance, of a thouſand rms which he owed me,” —or 


_ that cafe, unanimouſly of opinion that the aſſertion of the perſon in 
whoſe favour the acknowlegment is made is to be credited; becauſe a 
debt muſt be diſcharged by means of a firular';. and this cannot other-- 
wiſe be accompliſhed than by the creditor's receiving a portion of the 

debtor's property, equivalent to the debt, in fock a manner as may iu- 


duce reſponſibility.— The acknowledger, thereſore, in ſaying that he: 
had received from the other an acquittanee ef the debt which that 
other owed him, confeſſes a circumſtance which is a cauſe of reſpon-- | 


fibility ; and he afterwards claims the right of property in the ſame, im. 


virtue of its having been given to him in exchange for his debt, which. - 
is denied by the other; he therefore Cands as defendant, and his aſ- 


ſertion muſt conſequently be credited.—It is otherwiſe in aſſertions of 


lire, han, or refidence, becauſe the thing ſeized,. in thoſe iriſtances, 
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| ledger ſay that . he has received poſſeſſion fram the taylor for con · 


is an identic article, for which the acknowledger claims the bire, 
or ſo forth: there is therefore an evident difference between the 


ticular orchard, the faid land, houſe, or orchard being in the poſ- 
ſeffion of the acknowledger, and the perſon in whoſe favour he ace, 


other, in the cultrvation, building, or planting , had only acted by his 
 defre, as his affftant, or as his Hireling—in that caſe the aſſertlon of 
the acknowlellger muſt be credited, according to all our doRors ; be- 


.that other, and theſe do not argue a right of poſſeſſion, ſince the per- 
ſon in whoſe favour the acknowledgment is made might have lawfully 


knowledger. The caſe, therefore, is the ſame as if a perſon were to 


men 
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caſes. 


| Is a perſon acknowledge that another has cultivated a particular 
piece of land, or built a particular houſe, or planted grapes in a par- 


knowledges claim the property of theſe things, and the acknowled ger, 
on the other hand, declare them to be 4:5 own property, and that the 


.cauſe he does not make an acknowledgment of the poſſeſſion on behalf 
of the other, but merely of the abovementioned acts as performed by 


performed theſe acts upon things that were in the poſſeſſion of the ac- | 


declare that a particular taylor had ſowed his garment for half a dim, 
but that he had not received the garment from the taylor; and the 
taylor claim the property of the garment: for there the acknowledge- 
ment ſo made ĩs not ſuppoſed to allude to the poſſeſſion on the part of 
the taylor, and therefore the aſſertion of the acknow ledger is credited; 
and ſo alſo in the caſe in queſtion. It is otherwiſe if the acknow- 


cerning that caſe there is a diſagreement ane our en, kanne 


. 
1 


CHAP. 
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of Acknowledgment o made b. by, Sick Perſona® *, 


o 2 - a 
— 


Is a ack) in his laſt illneſs, 3 a debt, as 7 why e. due to 
another, and he alſo owe other debts contracted during, health, or 
debts contracted durin g his fickneſs for known cauſes, (fuch as che pur 
chaſe e or the deflrufion of property,) and of which proof may be ob- 
tained by other means than through his acknowled gment, or bei in- 
debted to his wife married during! * ſickneſs, for her 22 r-, (or 
proper dower,)—all theſe debts fo contracted during health or ſickneſs 


AID. 4 
16x; 


Debts Ace 


knowledged 


on a death- 
bed (pos 
e 
re them) 
receded 
ay ebts of 
every other 


—— 


have a preference to that other which he ſo acknowledges during HY E, 


ſickneſs, and of which the cauſe is unkown. Shafri maintains that | 


the Jebts of the healthy and the ſick are alike valid, ſince acknow- 


ledgment, which is the cauſe of both, is in both inſtances equal, in 2 


an as it is derived from the underſtanding. . 
the reſponſibility of the perſon to which the obligation relates, are capa- 


Debt, moreover, and 


ble of comprehending the rights of a variety of perſons. . An acknow- . 


ledgment of debt, therefore, reſembles the ſettlement of a contract of 
purchaſe or of marriage that is to ſay, if a fick perſon purchaſe 
goods, and remain indebted for the price, ot marry on a proper 
dower, and remain indebted for the — Fr ſo contracted are 
upon an equal footing with debts contracted duriug health ; and ſo 


alſo in the Pata 3 of our doQors is that * 


* By fuk perſons, T. et nl ly 5 og 
with a mortal diſorder. —(The analogical principle on which the law upon this 1855 pro- 
ceeds is ſet forth in treating of the divorce of the irt. —See Vol. T, p. * * 


Y 


15 
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of Aer and the acknowledgment of a ſick perſon 45 induce this 


conſequence, ſince the rights of the creditors of debts contracted 
during his health are connected with his property, in as much as they 
may ſeize it for the payment of what is owing to them; — hence it 


is that deeds of a gratuitous or benevolent nature are not allowed, in a 


fick man, beyond the extent of a third of his eſtate It is otherwiſe 


with reſpect to marriage on a proper dower ®, as marriage is one . 


the moſt eſſential wants of a fick perſon, fince in the ſame manner as 
man is impelled to bis own preſervation, ſo alſo is he impelled to the 
propagation of his ſpecies.—lt is otherwiſe, alſo, with reſpect to the 


purchaſe of property for an equivalent price; becauſe the right of the 
ereditors is connected with the fulſfance of the property, and not With 
the formof it; and in an inſtance of purchaſe the ſubſtance is extant.— 
During health, moreover, the right of the creditors is connected with 


his perſon, not with his property, ſince whilſt he is in a condition to 
acquire property, it is ſuppoſed that the property will inereaſe:—a 


ſtate of ſickneſs, on the contrary, is a ſtate of inability, and therefore 
the right of the creditors is then connected with his property. 


OBJECTION. Af the connection of debts contracted during health, 
with the property of the fick perſon, be a bar to the obligation of 
other debts, becauſe of the priority of the former, it follows that if a 
ſick perſon, having made an acknowledgment in favour of a perſon, 
ſhould afterwards make an acknowledgment in favour of another, it 
is not valid, becauſe the firſt acknowledgment is preferable, as being 
connected with his property: whereas, . to law, SAS arc 
both valid. _ 

 ReeLy.—The ns 5 period of ſickneſs is conſidered as one and 
the 6 lame, becauſe the whole of it is a time of reſtriftion, and there- 


» OS at © ng MOTIF SR nuke for if 19954 
u e e oy pn he 69 Bs JI que of 00 WIG of bis 


| whole property. 


7 What is here ſaid merits ſome attention, Laces very important picin I 
, 


74 
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fore one part or period of it is the fame as anurher.—It is otherwiſe 
with reſpect to Health, as health is not a period of reſtriction, and 
therefore deeds are then lawful, whereas, mag pr a time of re- BE, 
ſtriction, many deeds are then unlawful. 15 15 00 
It is to be obſerved that debts contracted Sing Gcknefs, 0 of which 
the cauſe of the obligation is known, are preferable to debts of fickneſs 
| which are ſupported merely upon acknowledgment; becauſe the former 
are free from ſuſpicion. It is alſo to be obſerved that debts of fickneſs, | 
of which the cauſe is 4own, are upon a foot of equality with debts of 
bealib, neither having a preference over | the other; a debt of a proper 
dower, becauſe of the neceſſity for marriage; and debts contracted on 
account of purchaſe, or of a loan, becauſe of the exiſtence of an equiva- - 
lent.— The right of the creditors, moreover, is connected merelix 
with the ſubſtance; and as, in the eſtabliſhment of theſe debts, there ö 
is no doubt or Fs — therefore on 2 een, * — ö 


debts of a 


8 OY eye W bree Fay WP A dying pet 
of Gig he holds in his band, ſuch acknowledgment is not valid, concede any | 


becauſe of the ae ers e 4 rx N 8 1 1 1 c. Peake es. 
nected way that — F ng | 


Ir is not lawful for wick perſon to a the debts of part of ail. 
his creditors, becauſe ſuch partial diſcharge is a deſtruction of the — 
right of the others: and im this reſpect the creditors of health and of — 
ſickneſs are upon an equality: —excepting, however, here the fick thoſe don. 
perſon reſtores ſomething he may have borrowed: during bis fickneſs, watering 
or pays the price of ſomething he may have purchaſed during his fick- 
neſs; and the obligation admits of being proved by witneſſes: in other 
words, if a perſon borrow, during his laſt illneſs, a thouſand dirme, | 
and keep the ſame by him, or purchaſe any thing with them to that 
value, and afterwards repay the loan, or pay the price of the purchaſe, 
it is vill, where it admits of being proved by evidence, becauſe 


* 2 | theſe 


a 
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A debt ac- 
knowledged 
upon adeath- 


bed is dif- 
charged after 
neſs; becauſe ſuch acknowledgments were in themſelves valid, and 


all other 
debts. 


If there be no 
other debts, 


it is diſ- 


charged pre- 
vious to the 
dĩſtribution 
of the inheri- 
tance. 


* ah PP * 
925 


©... eſtate on the ſole condition of its being | free! from. incumberumer; 


An mchnow⸗- 


ledgment in 
* an 
heir 1s: not 

valid, unleſs 
admitted by 


I thy | 


28 having — debts omar he was as hc of a mortal Mack. 


N ee 1s removed. 5 a - Agee 
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theſe payments are attended with no injury to the — as the 
TU Ta? has ren an mer N for 1 he . 


ix 
1 LR 
=> aj 


2 


Tp, this the an of che e of the ths 2 a. 
ſtill remain ſome property of the ſick man's eſtate *, ſuch reſidue muſt 
be applied to the diſcharge of the debts acknowledged during his fick- 


having been annulled merely from a regard to the rights of the cro- 
ditors, they reſume. their WO OO”? . ; _ to 


* —* 3 
FER Ss. 


Tux nb Mf of debt, bps a ſick bu * * 
owe any debts of health, are valid, as they occaſion no injury to 
others. — In ſach caſe, alſo, the faid debts are preferable to the claims 
of the heirs; becauſe Omar has ſaid, whenever a ſick perſon” ac- 
& knowledges debts, they muſt be. confidered as obligatory, and diſ- 
<6 charged Now his effects. Beſides, the diſcharge of his debts is a 
matter of neceffity; and the right of the heirs is connected with his 


whence it is that the, diſcharge of the funeral expences Pg _ 
right of the heirs, as that 1 is alſo a matter of 9 as 1 


Ir a ſiek perſon ak 26k mn in favour of any of his 
heirs, it is not valid, unleſs it be verified by the other * 
in one report of his opinion upon this point, ſays that it is valid; be- 
. acknowledgment is the manifeſtation of an eſtabliſhed right; and 

he probability is that the acknowledger has ſpoken: truth, 'fince rea- 
45 forbids. falſehood, more particularly in time of fickneſs —Befides, | 
"0" ny when jones to. tons 8 8 a man 
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11 This * 4 \ditrbution of the eſta the ndenewricdger, se 
and the term /ic# man is applied to the defanct, in this inſtance, TO RES 


; 1 8 


? 
4 
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from falſchood, the acknowledgment of a fick perſoir i in — of his 
bei is like an acknowledgment in favour of a AHranger; or, like an 
acknowledgment ind an additional heit, (as if a perſon ſhould 

acknowledge that a particular perſon is his ſon, —which-acknow- 


heirs ;) or, Eke an acknowledgtnent of the deſtruction of a depaſit, 
the property of an heir; (as — for inſtance, al perſom Jodges a 


his father, in the preſence of witneſſes and the father afterwards, 
whilſt dying, acknowledges that he had deſtroyod the depoſit of his 
for,—in which caſe the acknowledgment is valid, and the perſon in 


whoſe favour it is made is entitled to a thouſand. dir mic from ene hots 2 


4 


2 . are 2 the! prophet, has. aid, $6 « there 
| 6. 55 mo legacy to an HEIR, and no acknowledgment of a DEBT\ in favour 
« of an HER. —SECONDLY, as the right of the heirs is connected 


with the property of a perſon in his laſt, ſickneſs, (on Which account — 
he is not permitted, at that period, to do any deed. of gratuit or a.. 


fection,) an acknowledgment in favour of ſome of the heirs is invalid, 


25 being prejudicial to the right of the others, —TuRDLY, as the fick 
perſon, in his laſt llneſs,/ is above the Want of his property, and as | 1 — 


affinity is the cauſe of connecting the right of the whole of the heirs 


ſom, it follows that at ſuch period an acknowledgme: 
part of them muſt be an injury to the haet. how- 
ever, does not operate with reſpect to rangers, 'beca! 
1 — 2 NN M. entering ju cor 


FL 377 . Pe F- 44 > has 1181 15 ; Wo * 79 4 mY, #3 TY F £35 * | 
. Arab. : e phil naar 26 purchaſe with a 
hgenbon of payment ofthe iz, and fo forth, | BE 


ledgment is valid,” notwithſtanding it diminiſh the righis of the other 


deposit of one thouſand 4rms, during cither-'heatthy er Iickneſg, with 


with the property, when the want of it ng longer exiſts in the fick —— 
t in fayour ofa 
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beakth; and if their acknowledgment of theſe during their fickneſs 
were not valid, people would be cautious of dealing with them during 
their health, and their affairs would of conſequence ſuffer. —Such an 
acknowledgment, therefore, is preferable to the claims of the heirs.—- .. 
It is to be obſerved that the connexion here mentioned does not; opers 
ate to the deſtruction of a fick man's acknowledgment of parentage, 
by which an additional heir is occaſioned ;; becauſe the fick man alſo is 
neceſſitons in this particular, as parentage exiſts after death, and a man 
is held to continue in exiſtence, after death, in the n. 
ſpring ; Ns re DRE e # 


ends aller bes ed larva of pats 26d | 


— " heirs, and the others verify the fame, fuch acknowledgment is valid, 


4 becauſe of the removal of the only obſtacle, namely, the connexion 8 
— mn e eee neee 


e 


Tee 5 ba 6 ct. „ 
dying Pe It i 
5 becanſe Omar has ſai d Nyuheanbegnas of att 256 fot perf, 
valid, the 4 u,; and the debt is due from the whole of his eſlate; (as before 


it is valid, PLS ans Wa OE. 7s fv | 


_amountofthe 


, quoted.)—Analogy would ſuggeſt that the acknowledgment does not 


operate in a degree beyond the third of his property; as it is in that 
degree only that the Law admits of the deeds of a fick man with re- 


gard to his property. Our doQors, however, remark upon this that 
as the affs of a fick perſon are valid with reſpect to a third of his pro- 
perty, it follows that the acknowledgment of a fick perſon is valid in the 
fame proportion; and it then becomes valid with reſpe& to the re- 
maming thirds aHo; becauſe, upon the ſick perſon acknowledging one 
thind of his property to belong to another, it becomes from that mo- 
ment the property of that other; and as the remaining two thirds then 
form the whole of the property of the acknowledger, he may lawfully 
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make an acknowledgment of one en . „ 
remain. = 
Onmerwwn = 8 > appear that bequeſt to the extent 
of the whole —— e | 
Reer.y.—lIn bequeſt, the third of the eſtate fors 1 
property of the legatees, until after the death of the teſtator; and ac+ 
cordingly, they cannot claim their legacies before that event. It is 
otherwiſe with reſpect to an acknowledgment of debt, as the perſon 
in whoſe favour the acknowledgment is made becomes immediate 
prprictor—There is therefore an evident . between the 
Caſes. 9 


Ix a ſick 3 an acknowledgment i in favour of a ſtranger, a 
and afterwards declare that he is his ſon,” the parentage is eſta- ſubſequent 
bliſhed accordingly; and the acknowledgment is null. —If, on the —_— of 5 
contrary, a fick perſon make an acknowledgment in favour of a fi ranger 


ſtrange woman, and afterwards marry her, the acknowledgment does bing hs fo N 


not become null. The difference between theſe two caſes is that, in 


the former, upon the ſick perſon declaring the other to be his ſon, his 
parentage is eſtabliſhed in the acknowledger from the inſtant of con- ER 
| Ception in the mother's womb; whence it is evident that the perſon  _,, 
in whoſe Ayour the acknowledgment was made was the heir of the ac- e t:1pcgbal 
| knowledger at the period of his acknowledgment ; and conſequently, 3 
that he has made an acknowledgment : in | favour of bis own Jon, Which 9285 
is invalid of courſe.—It is otherwiſe with reſpe& to marriage; 
for, as the relationſhip produced by that takes place only from the 
time of contracting it, it follows that the woman was not the acknow- 
ledger's heir at the time of the acknowledgment; and e | 
that his acknowledgment in her favour remains valid. | | 


Iv ba ett regis as vis i) hes We AP Hh g Caſe of ae·- 
make an acknowledgment of de dns to her, affe, df. * 


428 £* 4 
£ a, 


* Before the expiration of her f. : 


* 
caſe : 
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|  vourof 4 fe. Caſe entitled to which ever of the two claims (namely, her portion of 

ann * inheritance, or the amount of the debt acknowledged) may be the 

| ſmalleſt. —The reaſon of this is that both the woman and the man are 

| ; in this caſe liable to ſuſpicion; for as the edit, or term of probation, b 
. was not expired, the woman, after his death, is an heir, and an ac- 
knowledgment in favour of an heir is not valid. Hence there i is a 

poſſibility that the woman may have requeſted her divorce as the 

means of her acquiring a right to the acknowledgment ; and that te 

| duſband may have divorced her with the view of giving her more 
duan ſhe was entitled to as an heir. As, therefore, both huſband and 

. wife are liable to ſuſpicion, the /malleft of the two claims is decreed 

to the Fool, ee concerning Tha there can 2 be 1 no  ſuſpicion®. i 


FROM 8 "a FT | t 
* + . 


7 


1 


- Mrsce LAX EOS Casns . 
age 5 1 a perſon 8 the N of a child —_ © ao to 
pareatagewith give an account of himſelf, ſaying © this is my ſon, and the ages of 
2 * the parties be ſuch as to admit of the one being the child of the v. 
| and the parentage of the child be not well known to any perſo n, and 
3. child himſelf verify the acknowledgement, his parentage s eſta- 
pDliſhed in the acknowledger, although he [the acknowledger] be Hel i 
becauſe the parentage in queſtion is one of thoſe thing g5 1 which. affect A 
the acknowledger himſelf only, and no other perſon.—lt is made a Con- 
dition, in this caſe, that the ages of the parties be ſuch as to admit of | 


the relation of parentage: ; for if it were athens + it is evident b * 


= * Se tis wed of xt lg under the bead of th de ofthe . va 1. 


* bp 
Fx 5 


acknow lag 


acknowledger has Ay falſely.—-It is alſo made a condition, that 5 


parentage of the boy be unknown; for if he be known to be the iſſue 
of ſome other than the acknowledger, it neceſſarily follows that the 


acknowledgment is null.—It is alſo made à condition, that the boy 


169 


verify the acknowledgment ; | becauſe- he is conſidered - as his own - 
maſter, as he is ſuppoſed able to give an account of himſelf —It were 


otherwile if the boy could not explain his condition; for then the ac- 


knowledgment would have operated without his verification.—It is to 


be obſerved that the acknowledgment, in this inſtance, is not rendered 


null by ſickneſs; becauſe parentage is an original and not a ſupervenient - 


want. By the eſtabliſhment of the parentage, therefore, the boy be- 


comes one of the N OW ne ae 
R 1 23; „ f 


1 * j ; F 


v5 ee parents or bis -e i ha hou : 
declare that a certain man is his father, or, that a certain wo- wi 


„ man is his mother,” or, that « a certain perſon is his ſon,” —and 


the ages of the parties admit of thoſe relations,)—or, if a perſon ac- 
knowledge a particular woman to be his wife, or a particular perſon 


to be his Matula, (that is, either his emancipator, or his freedman,)— 
in all theſe caſes the acknowledgment is valid, as affecting only him · 
ſelf, and not any other. In the ſame manner, alſo, if a woman ac- 
knowledge her parents, or her huſband, or her Mata, it is valid, 
for the ſame reaſon. A woman's acknowledgment of a /on,. however, 


Adknon- | 


8 


WoaPyy parents, 


and patrons, 


are — lt L l 


is not valid, as ſuch acknowledgment affects her huſband, i in woom 


the parentage is eſtabliſhed: het acknowledgment of a /on, therefore, 


o not valid, unleſs the huſband confirm her declaration, (as the right 


appertains to him,) or, that it be verified by the birth being proven by 


tae evidence of one midwife, which ſuffices in this particular. (Con- 


cerning the acknowledgraents made by women of their children, 
there are various diſtinctions, as ſet forth at large in treating of claims.) 


Alt is to be obſerved that in all theſe caſes the confirmation of the party if confirmed _ 
concerning WER the eee is made is roqninee, excepting 2 n 
| in 1 


Vox. III. 


6 #45 24 


170 ACKNOWLEDGMENTS. Bork - X&y; 
in the acknowledgment with reſpect to a child, when fo young as not 
to be able to give any account of himfelf.—It is alſo to be obſerved 
that the confirmation concerning parentage is valid, although made 

after the death of the acknowledger; becauſe the relation of parentage 
. exiſts after death.—In the fame manner, alſo, the confirmation: of 4 
wife, after the death of her huſband, is valid; becauſe the edit is dn 
of the effects of marriage; and that exiſts after the death of the huſ- 
band, whence it may be ſaid that the marriage ge endures in one 
ſhape; and therefore the confirmation of the wife, after the death of 
her huſband, is valid. So alſo (in the opinion of the two diſciples 
2 the confirmation of the huſoand 1 is valid, after the death of the wife 
= bObʒtiekauſe inheritance, which is one of the effects of marriage, exiſts 


after the death of the wife; whence the marriage itſeſf endures, in ove 
ſhape; for which reaſon his confirmation is valid.— According to Ha- 


5 negfa the confirmation of the huſband is not valid, becauſe the mar- 
riage expires upon the death of the wife; on which account ĩt is not 
lawful for a huſband to waſh the body of his wife after her death 

; 5 regard to the aſſertion of the two diſciples, that: the lage 
<< endures, in one ſhape, after the death of the wiſe, PAST = 

<< heritance, it is not admitted; for the inheritance does not take 
place until after death, and was therefore a nonentity at the tine of | 
the acknowledgment. Now / a confirmation, in order to be valid, 
muſt be directed to the period of the acknowledgment ; 2 
d e the tings! Gd act OR it is ee eee 


. y- 


Theacknow.. "Iv ak, ane an a or a * Gets een 


DEE * ment is not credited, ſo far as relates to the eſtabliſhment of the pa- 
with relpect rehtage, becauſę of its operating upon another than the acknowledger. 


uncle 
rr ot 0 therefore, the acknowledger have a #nown heir, whether near or 
itles them to remote, the Whole of the erase goes to him, and not to che 


inherit, (if he 
n perſon in whoſe favour the ackiowiedgmitht I is made, fince the pa” 


does not efta- rentage not having been eſtabliſhed on the part of the 
— no NN can thence ariſe to the inheritance of a known heir. x 
7 however, 
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- inheritance, a every perſon has full power over his eſtate her 
no heirs; Whence it is that a perſon may 
property in legacy, provided he —— deere 
favour the acknowledgment is made is therefore in this caſe catitled + 
to the whole of the property, although the parentage be not prouen, 
(that is, although he be not admitted to be the brother or. uncle of 
the acknowledgerz) as that would tend to affect another namely, 
the father or grandfather of che acknowledger . —It ; 18 e ee e 
that the acknowledgment, in this caſe, is not in reality a νε , be- 
cauſe, if a man ſhould acknowledge a particular per ſon to be his 'bro- 


the legatee would in that caſe be entitled only to ene third ofthe Whole 


of the property; whereas, if the acknowledgment had been in reality 
a legacy, the perſon in whoſe favour the acknowledgment is made, 
and the legatee, would in that caſe; ſhare the eee 
equally between them. The acknowledgment, however, it 
valent to a legacy, on this c ation, r 


vour it is made is entitled to the property merely becauſe of the decla- va 4k 0 


918 a 
„ #-# - 4 


ration of the ac lnoruledger, and not; from any other cauſe whatever, 
in beguef;; for which reaſon, if a ſick man ſhould acknowledge a cer- 
tain perſon to be his brother, and this perſqu. confirm the lame; and 
the acknowledger afterwards deny his right of inheritance, and. be- 


DCEQL 24th che usul uf his 


«7 


a? | I 
* 


. 


queath the whole of his property to ſome other, the legater.is entitled 5 


to the whole of his eſtate : or, that, if he ſhoul d not be 
property to another, the whole of his eſtate goes to. the public zreaſtry; 


becauſe ee is in this caſe valid, for this reaſon, — woof 
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| however, the acknowledger\bhve no other hein, the perſon in whoſe f- _ 8 jo ba 
vour he makes acknowledgment is in that caſe clearly ä — 


3 
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my 2 Ix a perſon die, and his ſon acknowledge another abe his brother, 
þ os by the parentage of the perſon. in whoſe favour the acknowledgment is 
the heir, en- made is not eſtabliſhed; but he is entitled to a ſhare in the inheritance 


titles to in 


heritance.but with the acknowhedger ;—becauſe the acknowled gment-inqueſtion in- 
bliſh paren- volves two conſequences ; namely, the eſtabliſhment of the parentage, 
Ms which, as affecting another, does not take place, —and the participa- 
tion of the acknowledgee in the property, which, being a power he 
poſſeſſes, as affecting himſelf only, does therefore take place, —In the 
ſuame manner as whete a: purchaſer acknowledges that the flave he has 
bought had been emancipated by the ſeller, in which caſe the acknow- 
ledgment (fo far as it relates to the ſeller) is not to be credited; and 

on this account the buyer is not entitled to retake the purchaſe-money 

from the ſeller :—the acknowledgment; however, i is e, 2 on * 


it recates to n, and * the 177205 is 2 8 


4 


Tr a perſia; to bi a debt is owing hy ere one „ 
dirms, ſhould die, leaving two ſons; and one of theſe acknowledge 
that his father had received payment of fifty dirms of the ſaid debt, in 

that caſe the acknowledger i is not entitled to any thing ; and the other 
is entitled to the remaining fifty dirms ;—becauſe, as the acknow- 
= ledger has here made an avowal which operates upon himſelf, his bro 
ther, and the deceaſed, it is therefore valid only fo far as it relates to 
Bimſelf, and not with reſpect to any other; for his acknowledgment 
that the deceaſed had received fifty dirms of the debt, is equivalent to 
an acknowledgment that the deceaſed owed fifty dirms, ſince the re- 
„„ ceiving payment of a debt cannot be eſtabliſhed but by the receipt of 
1 a thing involving reſponſibility ;—(that is to ſay, by the receipt of a 
thing which induces reſponſibility on the receiver, fo as that this re- 
ſponfibility may ſtand as a debt againſt him, and that then a mutual 
liquidation may take place, by the oppoſition of the debt of one to the 
debt of the other.)—Upon the other brother, therefore, contradicting 
the acknowledgment, the debt which it in conſequence eſtabliſhed | 
fon the deceaſed, 18 oppoſed to the ſhare of the acknowledger, in 
; copay: 


Cirxy. It. ACKNOWLBDGMENTS.. i en 


conformity with the tenets of our doctors; for with them it is an eſta- - | 
bliſhed tenet that if one of the heirs acknowledge a debt due by the 
deceaſed; and the other heirs contradict the fame, the debt is in that 
cafe charged to the ſhare of the acknowledger.—In ſhort, both bro- A 
thers agree in this, that the ſum to be received by the brother who is 7 
not: the acknowledger (natnely, fifty dams) appertains equally be- 

tween them :—it is to be conſidered, however, that if the acknow- - 

ledger were to take the half from his brother upon his receiving pay- - 
ment of theſe fifty,. he would then take it from the debtor; and the 

debtor, again, would take the fame from the acknowledger ; which 

revolution would be totally uſcleſs: e e G- 
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of SOOLH, - + "COMPOSITION. 


OOLH, in the Sa of the Law, ſignifies ä 5 
means of which contention is prevented or ſet aſide. The eſſen- 
tials (or pillars) of it are declaration and acceptance; and the condi- 
tions of it, that the ſubje& of the compoſition (that is, the thing 
with relation to which the contract is formed) be property; and alſo, 
that it be defined, provided there be a neceſſity for ſeizin, but not 
otherwiſe —Thus if a perſon claim ſome degree of right in a houſe 
-belonging to another,—and that other claim ſome degree of right 1 in a 
ſhop belonging to this perſon, and they come to a compromiſe, by 
relinquiſhing their reſpective rights in favour of each other, ſuch com- 
promiſe or compoſition is valid, although they ſhould not have ex- 
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CHF! 3460-7: 80. Cindi 101 2 „ 05 
Contes TION is is of three | kinds or d.  Compogpriion Toth 
ACKNOWLEDGMENT 3 ; 1 where the defendant | acknowledges the 22 
right of the plaintiff, and then com compounds it for ; 


II. Com 3 under Stench; (a where the delendant nciter. 
Knowledges tr dente, the erding, UF. Cee ge, 
NIAL.—All hike” decent is of compolition are Buful; 1 
-Gop fays, in the Koran, COMPOSITION Is LAUDABLE;” and this 
ordinance being abſolute, neceſſarily includes all theſe ſpecies of it ;— 


# 7 
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my becauſe, the” profiber' has fad every compuſition- is e — 
CCC ² . lawfal what" is. 


<« unlawful; br renders unlawful what is lawful.” Sb maintains — 
that compoſitions after denial or ander filence are unlaw ful, becauſe ß 


the above: traditiom; for in theſe two caſes it ee, ae — 


what is unlawful becomes lawful, and what is lawful becomes un- 


law ful —finee the thing given in Compoſition e 
nen eee unlawful to the giver) nd wren to the 
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receiver; but afterwards becomes the reverſe. Beſides, in bath theſe 

caſes, the defendant. gives. property for the removal of contention ;-and 

this is Gribery.— The arguments of our doctors, in ſupport of their 

opinion upon this point, are ithreefold.  FizsT, the text of the 

| Koran, as above quoted. —SECONDLY, the ff part of the above tra- 
dition concerning the prophet, omp re | both the caſes in queſ- 

tion; whereas the latter part applies foldy to a compoſition pans i 

-renders lawful ſomething in itſelf originally unkiwful, fuch as ; 

or, which renders unlawful ſomething that in itſelf was origmally 
lawful; as where a man agrees with a wife, for a certain confider- 
ation, not to have carnal connexion with another of his wives.— 
"TuirDLy., compoſition after denial, or under filence, is a compoſition 

in conſequence of a valid claim, and is therefore effectual, ſince the 
claimant receives the thing given in compoſition in Breu of 2 right of 

his own, which in his opim̃on was a Juſt one; and this is awful; 

.Andithe defendant, on the other hand, pays it to remove from himſelf 

4 a-contention;—and this alſo is lawful; becauſc the objeft of property 

i ſelf. preſervation; and the giving « of a bribe, with 2 view to remove 

oppreſſion from himſelf, | is lawful in the giver. Belides, this cannot 

be ſtrictly termed a bribe, as a bribe i is What is taken by the receiver 

= «ia, f the reaſon aſſigned by che giver, whereas here it is otherwiſe, for 

the giver gives it in order to prevent contention, and the receiver takes 

it becauſe 4 an his opinion it n | 


4 I a: calpain . after eee e Al the cis of 


== Fu take place, provided it be a compoſition of property far property; 
| penykeepro- becauſe.it then correſponds, in its nature, with ſat, which is an Ex- 
Ae change · of property for property by mutual conſent of the partics;— 
whence. it. is that, if it relate to land, it admits of the right of Shaffa; 

and alſo, that the conſideration may be returned on account of a &. 

fd; and that the cannons e e of eprom exiſt with re- 
— ſpect to it. This ſpecies of compoſition, therefore, is rendered in- 
-by an jgno- n ignorance of the confideratio for the compoſition, as ſuch 
ignorance 


\ 


(0: 9.0 9 I. COMPOSITION: 3 „ 
ignorance may be a cauſe of contention, whereas an ignorance 'of the = - {ol 
ſubject of the compoſition” cannot. afford any cauſe of. contention, . as givenin com- 
that merely. ceaſes, | (in conſequence of the compoſition,) whence — 4 
there is no occaſion. for taking poſſeſſion of it.—It is, moreover, a 
condition, that the defendant be competent to make good the amount 

of the conſideration in queſtion.—If, however, the compoſition be a 3 — 
ſtipulation of uſufruct in lieu of property, then the laws. and rules in- 4 
cident to hire take place with regard to it; becauſe the characteriſtic £** 8 n 
of hire (namely, an endowment with vſufru in exchange for pro- 
perty) exiſts in it ;—and as, in contracts, regard is had to the ſpirit _ 
of the agreement, it is-alſo requiſite that the period of right to the but the term 
uſufruct be fixed.—The compoſition is alſo rendered null by the de- ATTY 
ceaſe of any of the parties during that term“, becauſe a | compoſition a. 
of this nature is a ee of t 


CoMyos1TIONs ſubſequent to Lies are, with * to hs 1 — 


fendant, equivalent to an atonement for an oath. 1.—and ſubſequent are equira- 
to filence, they ſtand (with, reſpe& to him) merely as a removal of corn 
firife; —but they do not ſtand as a mutual exchange, with. reſpect to 
him, in either caſe.—With reſpect to the plaintiſt, on the contrary, 
they are in the nature of a mutual exchange ; becauſe: the plaintiff ac- 
cepts the compoſition in lieu of an article which in his belief was his 
right; and one contract may lawfully. bear different interpretations 
with regard to the two parties, in the ſame manner as the diſſalution 
of a ſale is an annulment of the contract mip wt 
purchaſer, but with " ſpect to ne 


be » That is, during th tem of affe. e vs ö "I he 
| | der | oull bythe e ox 


SEL on aol ppp ay tp ing © oh i chim; 
in which caſe, eee cl . — 
he ſwore falſely, and conſequently; that atonement or expiation 
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0 cotnpoſition after denial ſtanding, with teſpect to the defendant, as an 
atonement for an oath is obvious ;—and it ſtands after fence as a mere 
removal of firife, becauſe filence admits of two ſuppoſitions, namely, 
_ acknowledoment or denial; and hence, with reſpect to the compoſition 
in queſtion being a contract of exchange, there is a doubt; and, in con- 


| | ſequence of this doubt, it cannot be eſtabliſhed” as an i exchange with 
06h to the Lee Nett | 
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The oer, Ira perſon Claim a ouſt br mother, and that other either Joly 
mm by the claim, or remain ſilent, but afterwards Compound the matter with 
compoftion, the claimant for a certain amount, in that caſe the right of Shafa 


does not in- 


Er does not operate with reſpect to that houſe; becauſe the defendant 
of San. | 
receives it as his original right, and not in virtue of exchange ; ſince he 
gives the amount of the compoſition to the plaintiff DEE to > put an 
end to the contention. 4 
Onjecrion.—Although the denkt in his own belief, receive 
the houſe as his original right, and pay the compoſition to put an end 
to the contention, yet the plaintiff believes that he receives the compo- 
fition in lier of the houſe, and therefore (on the mag) ” the View 
of the plaintiff) the right of Shafa ought to operate. 
Rxrrr.— The belief of the plaintiff has no effect upon me K. | 
 Fondant, fince a man is judged by his own belief, and not by that of 
bw as + others. —It is otherwife where a houſe is given in compoſition ; (as 
the ac. of Where, for inſtance, a perfon ctaims ſome property from oe! and 
8 that other, after denying the right, or remaining filent, compounds 
tion. the chim by giving up a bowl: 5) for in this cafe the right of Shafa 
2 takes place, as the plaintiff receives the houſe in exchange for his 
property, and the compoſition is therefore, with refpe& to him, a 
contract of exchange, (for which reaſon the right of Shafa” operates 
upon his own acknowledgment, not withſtanding the defendant contra- 
ccd hin. )—lt is therefore the ſame as if he were to declare that * he 
* Has 8 the houſe from the defendant,” rand the defendant | 
4 deny 
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| Is A A pore e na as that Abies Hike ak w 
acknowledged the claim, compound it with the plaintiff for * br mt 
elſe; and it afterwards appear that the thing claimed was in part the givenincam- 
property of another, —in that caſe the defendant 4 KH entitled to take kate. 
back from the plaintiff a part of the thing given in compoſition, prop; 


* os — A afterwards proved ' ni - 
the p y of another; becauſe the compoſition in this caſe j 1755 like = 


ſale, a contract of exchange with reſpect to both parties; and ſuch is 


U 


e e _ a dls fa. re the proc of 5 | =Y 


che, ein os tl 


nenne 


| 1 + pero claim Y thing Pn another, and Er Magen I 


u e appear, that the thin g claimed is Hine, ad 


the right of another and not of the plaintiff, in that 8 105 plaintiff compouttiea 
muſt prefer his demand againſt the perſon .who claims the right, and fetten. 
return to the defendant whatever he may haye received from him in other, the 


compoſition; becauſe the defendant gave his property, merel y for the - ang 


purpoſe of removing contentian; but when, afterwards, it appears th are | 


that the thing claimed is the property of another, it becomes n 


that he was not liable to a contention with the plaintiff. Hence he is Fro ugh 
entitled to take back. the article given in compoſition, as the condition - PORT =... 
on which he gave it (namely, a right to detain in his poſſeſſion the 
ſubje& of the claim) is rendered void. If, on the other hand, a part, and the fame, - 
only, of the thing claimed prove the right of another, the plaintiff muſt +> pp ao 


in that caſe return to the defendant a proportionate part of the thing an gen of i . 
given in compoſition, and make a demand for the ſame upon the per- 33 x 


fa poſſeſſin g the right; becauſe the intent of the defendant does not 8 
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It the thing 


given in com- 
poſition aſter 
acknow- 
ledgment, 
prove the 


right of an- 


other, it muſt 


wt be reſtored, 


and the pia 
tiff is entitled 
to an equiva- 
lent from the 

defendant. _ 

If this ha 

in com 

tion after £- 

lence or denial, 
the plaintiff 

muſt claim, 


from the de- 


fendant, the 
article in diſ- 
pute. 


| $6 fold” imitead af: 66 compounded ; „ as if he ſhould- fay „ J have 
e feld this flave for the faid houſe;” for, in that caſe; if the houſe 
| afterwards prove to be the property of another, the plaintiff, in- 
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Ir the thing given in compoſition prove the night of vans 

a the plaintiff is in that caſe entitled to receive from the de- 
fendant the whole amount of the compoſition, provided it be after 
acknowledgment, as this ſpecies of compoſition. is equivalent to ſale} (as 
was before explained.) If, alſo, the right of another appear to a part 

of the compoſition, the eee is MCs ae e mee 
Wy Tor the fame nene 27 < 81 U. | 0 egen 
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mY in a 86 of eee his Abner or 2 it appear 
til the whole or a part of the thing given in compoſition is the pro- 
perty of another, the plaintiff muſt prefer a claim againſt the defendant 
for the thing in diſpute between them; either wholly, . or in part, *as 
the caſe may be.—lt is otherwiſe in a caſe of ſale after denial] a8 


where, for inſtance, a perſon lays claim to a | houſe, and the perſon 
7 upon whom the claim i is made denies his right, but afterwards com- 


pounds the matter by means of a ſlave, uſing, however, che word 


ſtead of claiming, is entitled actually to take the houſe from the de- 
fendant; becauſe the defendant, in felling the ſlave for the houſe, 
does virtually acknowledge the houſe to be the property of the plain Þ 


tiff: contrary to a caſe of compoſition, as compoſitions are frequently 
N of made merely to remove contention. At is to be obſerved that, in caſe 
the thing given in compoſition de either loft or deſtroyed in the hands 


of the defendant, previous to the delivery of it, the law is the ſame 


als where it proves the right of another :—that is, if the compoſition | 
at ae follow acknowledgment, the plaintiff is entitled to take the article 
claimed ; —or, if it follow denial or Ker, b he muſt ee a chan for 
W 91 the r 


Arompoſi- 


tion for an 


Is a caſo claim a right in a houſe, without-explaining the extent 


be. part by it, x {luch as a third, a fourth, or the like,) and the defendant, 


- under 
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under this Rate of uncertainty, give him ſomething in.conpoſition for, of » a 
his claim, and the right of another afterwards appear to a part of the bythe right 
houſe, the plaintiff is not in that. caſe obliged to return to the de- me 

fendant any part of the thing received in compoſition, -fince it is poſ- appearing to | 
ſible that the right may relate to ſome ofher part of the houſe, and not wing, 1 | 

to that part which the plaintiff had claimed. It is different yn, "ne 5 3 

the wholeiof the houſe proves to be the property of another; for ian D 

that caſe the whole of the thing given in compoſition. muſt be retumed | 

to the defendant; ſince it would other ĩſe neceſſarily follow; that te „ 

defendant had received nothing in exchange for the thing be | gave i in . 
compoſition; and this is unlawful; a5 has been already ex un- 

der the e by1s MolLG95 £133, ak ec 03 21 E 1 Dt 
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Ir a , perſon claim a Fen and the defendant ee the 3 

for a part of the houſe, ſuch compoſition is unlawful, becauſe What ef 

the plaintiff: receives is already his actual right, and the reſt of his of th fl 
claim remains unſatisfied. There are two devices, however, by! 
which this compoſition may be rendered law ful. The one is, by the 
plaintiff adding a dirm to the ſhare of the bhouſe; in which caſe, 
the dirm is conſidered as an equivalent for the remaining part of the 
claim: the ſecond is, by the erer e the dels fag 
the remaining part of the chim. Wiege 105 dee a bow 
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| Corporrtions | EW, in "als of of property; for a compoſition | Dimes — 
(as was before explained) being i in the nature of a ſale, at follows that” perry 9 
whatever may be lawfully fold may alſo be lawfully compoun 4.— — . 


Compoſitions, are likewiſe lawful ; in eie of ofufrutt; as for inſtance, .A. ee Wor 
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— Fl te perſon pte ſexs a elaim, -aſtainſt the bins ef à perſon deberlend 
frad. to the uſufruct of, or right to dwell in, a particular houſe, . 
po ol the bequeſt of the deceaſed; in which caſe, if the beim, | 
either denied or acknowledged the claim, ſhould compound-it with 
_  _ - the plaintiff for ſomething elſe, ſuch compoſition is valid. The . 
ſon of this is that uſufruct is conſidered as a property, in a contract of 
lire, and fo allo in a cafe of compoftion — for it is a general rule, 10 
coffider the compoſition as partaking of che nature of that contract to 
which it bears the neareſt rẽſemblanee, in order to render it valid. 
Thus, if the cempoſition be of property far prcherty, it is conſidered 
as a ſale; bepnuſe of its near reſemblance to that eontract.—If, on the 
other hand, it relate to zſfruct, it is conſidered as a ſpecies of hire, 
| becauſe of its reſemblance to it. 

e | ef nar 
oinpofi „ eee are ad. 18 Ar. « © ie « or errumm 
* . FBoodiſhed. They are lawful in the former inſtance, becauſe Gop has:- 

fſfiid Ir A PORTION OF THE PROPERTY OF/THE MURDERER, BEING- 
* A BELIEVER; BE-OFFRRED, BY WAY | OF - COMPOSITION, TO THE 

* REPRESENTATIVE OF THE \MURDERBR, LET HIM, ACCEPT | 

„ AMR; =—which, paſſage In Abbas reports to have been revealed 
upon the ſubje& of compoſitions for wilful bl ddihed.—lt is 7 
ſerved that compoſition for wilful bloodhhed, reſenables marriage, bas: 

cauſe i in both caſes property is given without receiving property in re- 


turn; and accordingly, whatever is capable of conſtituting a ſpecific- 
dower, is alſo capable of being given in compoſition for wilful-blood-- 
ſhed, —There is this difference, however, between marriage and the 
compoſition in queſtion, that whenever the recital of the thing to be 
given in compoſition is invalid, (as where an animal is mentioned in- 
definitely, or cloths are recited without a ſpecification. of them,) a 
Deyit or fine of blood muſt be paid; —becauſe ſuch is the rule in caſes 
of bloodſhed; and an invalidity 1 in the nomination does not prevent 
batifaceeded the remiſſion of retaliation, in the ſame manner as it does not prevent 
- Gn thi validity of marriage, If, however, a compoſition of wine or pork 
bd. be {tipulated for wilful Wooded, 2 whatever is due; ; becauſe 


cn 88 5 COMPOSITION: 
neither of theſe articles are valuable property: A is dess unde 


| ſtood that the avenger of blood, in agreeing to receive a compoſition 


which is not property, has, in effect, ramitted tho retaliation ; an 


as, in a remiſſion of the retaliation, no property is due, ſo neither is 


it in the caſe in queſtion. In marriage, on the contrary,. 2 MH -A 
(or proper dower) is due in either caſe, (that is, in cafe of the inva» 
lidity of the recital, or, where the dower is ſtipulated to be paid in 


wine or pork;) becauſe the dower is one of the. eflential requifites of 
marriage, and is therefore: due in L Aw, although no recital ſhould 


have been made of it. It is to be obſerved that as the crime exprefied 
in this caſe of compoſition is eb/e/ute, it relates both to the: members of 


the body, and to the body ip, that is to ſay, the % It is alſo 
proper to obſerve that, although compoſitions for wilful bloodſhed be 
lawful, as above related, yet it is otherwiſe: with reſpect io compo- 


ſitions of property for the right of S, (hy a perſon receiving pro- 


perty from a purchaſer, in compoſition for his right of Sh, Which 


v invalid, becauſe the proprietor of the right of Sb H has no abſolute 


pound ber -e 
perty in the ſubhect, with reſpeR to the ofliont in other words, the 


heir or repreſentatwe'is proprietor of the fubject ſo far as relates to the 


action, in as much as he has a right ta take tetaliation, and my con- 


ſequently, if he chooſe, receive a eompoſition for not taking of it: 
in oppoſition to the caſe of NH. Now, \fince a compoſition' of 
property for the right of S hl is invalid, it follows that nothing is on 
that account due from the purchaſer,” and that the tight of Shafa is 


loft, in the fame nianiner as in a caſe of #ow-oppoftion or filence.——Bail 
for the perſon is alſo like the right of $59, and therefore nothing is 
due in cafe of 2 compaſition of property for it. With reſpoct, how- 
ever, to the annulment of the bail, in ſuch accaſe,/ there are two tre- 
ditions, both of which have been already recited in their proper 


places. Compoſitions are alſo lawful in the lattur caſt (namely, er- | 


TOREOWS © 


HONEY nn 


ation, on the other hand. quent a right; of p- 
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Toneous bloodſhed,) becauſe they in this inſtance relate to property; 3 
and therefore refemble ſales.” Still, however, they are not lawful 
when they exceed the amount of the fine of blood; becauſe the rate 
of that, as having been fixed by the LAw, cannot be ſet aſide: any 
thing, therefore, beyond the fine of blood, muſt be rejected. It is. 
otherwiſe in retaliation, for there the compoſition may exceed the fine- 
of blood, as retaliation is not © property, and therefore cannot be con- 
verted into it but by a ſpecial contract. What is here advanced pro- 
ceeds upon the ſuppoſition that the compoſition conſiſts of one of the 
three ſpecies of Deyits, namely dirms, deenars, or camels, —If, how- 
ever, it confiſt of any other ſpecies of property, it is lawful, becauſe 
it is in that caſe an exchange for the Deyit, or ordained fine... But yet 
t is requiſite that the delivery be made upon the-ſpot where the con 
tract is concluded, becauſe it muſt otherwiſe follow that one debt 
me the Deyit) remains oppoſed to another debt (namely, the 
compoſſtion,) which is declared, in the ſacred writings, to be Mex 
If the K ce ſhould paſs a dectee" directing the murderer to pay the 
Deyit in one of the three sto the avenger of blood; and he the 
murderer] enter into a compoſition with him [the avenger] for an- 
other ſpecies of property, in à degree exceeding the Deyit, ſuch 
compoſition is law ful, provided it be from hand to hand; becauſe, aſter | 
the decree of the Kizze, the right of the avenger of blood to the 
amount decreed by the K dee becomes fixed and determined; and his 
compoſition of it, in that caſe, is merely an exchange .—It is different 
where the parties themſelves, in the beginning, enter into a | 
tion for one of the three kinds, exceeding the amount of the Djs; 
becauſe the conſent of the parties to one of the three kinds is equiva- 
lent to the decree of the K4zee in reſpect of fixing it; (that is, in the 
fame manner as it is fixed by the dectee:of the Kizer, fo alſo ĩs it fixed | 
by their conſent ;) and as the Kdxee is not empowered to paſs a decree 1 
exceeding the amount of the Deyit, ſo neither are they permitted to 
fix it at a ſuperior rate. Hence it is hot n tooxeced Ws ys 
1 already fixed: * the facred * ee e ee 
| 5 'Courogtrron 
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CoMPos1TION for claim of Hidd, or ſtated puniſhment, is not Sony herd py 

lawful. — Thus if a perſon ſhould apprehend another in the act of for puniſp- 

whoredom, or of ſtealing the goods of another, or of drinking wine, 

ot whilſt in a ſtate of intoxication, and, intending to carry the cul- 

prit before the Kdzee, ' ſhould not withſtanding accept ſomething 

for ſuffering him to eſcape, ſuch compoſition. is invalid; be- 

cauſe puniſhment is a right of Gov, and it is not lawful to accept 4 

compoſition for the right of another. For the "LW reaſon, alſo, it is 

not lawful to compound with a woman for a claim of parentage. . For claim of 

inſtance, a divorced woman, having brou ght forth a child, ſays to parentage, 

the divorcer © this is your child,” and he denies the fame, but gout 

pounds with the woman for withdrawing her claim; which compo- 

ſition is invalid, becauſe the claim of parentage was not her right, but 

that of the child; and the acceptance of a conſideration for the right of 

another is not valid. In the ſame manner, if a perſon erect a bathing- 123 = 

houſe, or a place for ſitting! in, on the high road, and another having building on 

required him to pull it down, he compound with him to withdraw we bis. 

his claim, ſuch compoſition is invalid, becauſe, the bigh. road being | 

the right of the community, no individual is ſingly entitled to com- 

pound for it.— It is to be obſerved that the puni/bment mentioned on 

this occaſion comprehends puniſhment for ſander, becauſe in ſuch | * 


niſh ment the een of Gov is pet e oh 


Ir a eli elite marriage with a woolen. and ſhe wy the ſame, 
but compound with the man for his claim, the compoſition in that 
caſe is valid, becauſe there is a poſſibility of reconciling it to the Law, 
by ſuppoſing that the man conceives the contract of compoſition to be claim pro- 
in the nature of a Khoola; and, on the other hand, that the woman coed Tram 4 

pays the money to remove ſtrife.—Lawyers, however, have aſſerted 
that, in the fight of Gop, it is not lawful for the perſon; i in this caſe, ; 
to take the i compotion, 1 his claim be unfounded. by 
N. 


Vor.. III. . abt Ws Ks = 2 . 
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Ir a woman claim marriage with a man, it is lawful for him to 


een the claim with her. The author of the Hedaya remarks, | 


upon this, that although the law be thus ſtated in ſeveral copies of, the 


2 


compendium *, yet in other copies ſuch compoſition is declared to be 


| illegal. —The legality of it is eſtabliſhed by ſuppoſing that the. thing 


given in compoſition is an increaſe of her dower; and that he after- 
watt felk her a divorce ſor the amount of her original dowerF, ſo that 
the increaſe, or the amount of the compoſition, remains biuding upon 


him. The reaſon of its zHegality is, that the man having given ſome- 
thing by way of compoſition to the woman, to induce her to retract 
her claim, it follows that this retractation mult either be conſidered as 

equivalent to a ſeparation between them, or as not equivalent to a ſe- 


paration: now, if it be equivalent to a ſeparation, it is invalid, 


becauſe no property is given for a ſeparation, ſince it operates of itſelf 
upon the parties; (as, for inſtance, where a woman admits the ſon of 
her huſband to carnal connexion, in which caſe the Law enjoins a ſe- 


paration between them:)—if, however, on the other hand, the ro- 


A claim of 
bondage may 
be com- 
pounded; 


tractation from the claim be not conſidered as equivalent to a ſepara- 
. tion, then the caſe remains as before; and the compoſition i is con- 


ſequently invalid, as not ed oppoſed to any advanta age in ex- 


chang ge. 


Ir a perſon claim another as his ſlave, and that other conan 
with him for his claim, by giving him ſome ſpecific property, ſuch 


compoſition is valid, as being, with reſpect to the plaintiff, an eman- 


cipation in exchange for property ; becauſe in his belief the defendant 


gives the cornpoſition i in exchange for his freedom; and is therefore 


_ conſidered in the light of a "Mokitib. —It is for this reaſon, alſo, that 


the compoſition in queſtion is valid, if made in conſideration of an 
animal due, and to be delivered at a fixed future period; becauſe 


* The Moukbtaffer; a compendium of the commentary of Kadnree, + See Khoola. 
6 EE te 5: 
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it would not be valid if it were confidered as an exchange, of pre- 
perty for property inſtead of an emancipation for property: for an 

animal cannot exiſt as a debt in exchange for property, as has been 
explained in treating of the Sm ſale of animals: but it may exiſt 
as a debt for ſomething elſe than property, as in the caſe of 
marriage or a fe: of blood. It is therefore requiſite that the compo- 
-fition in "queſtion be-confidered as an 'emancypation, and not as an 
exchange. —With' reſpect to the d:fenidant, the compoſition, in this 

cafe; is merely a removal of contention, ſince he believes hienſelf to be 
originally free. It is to be obſerved that in this caſe no right of Milla but it leaves 

over the defendant reſts with the plaintiff; berauſe bf the denial of the hg n . 
former.—If, however, the plaintiff prove by witneſſes that the de- e. 
fendant was his ſlave, ſuch wn K u ee 1 * * 

Villa then reſts with him. Fer: * 


5 * v4 


1 A Aae or beige emden ng ne how wot — 
of himſelf entitled to compound for the murder: but if hir ſlave ſhould — 
commit murder, he may then lawfully compound for it. The diſ- — 
tinction between theſe two caſes is that the perſon of a privileged kinfif; bet 
' flave not being a ſubject of traffic, he is not entitled to diſpoſe of it in SS. 
any manner, (ſuch as, for inſtance, to fell himſelf,) and in the ſame 7 — 
manner he is not entitled to redeem his perſon by means of the property 
ot his maſter, being « confidered with reſpect to his perſon as a ſtranger. 
Hir ſlave, on the contrary, is 4 ſabje& of traffic, / whence he is at 
liberty to ſell, or otherwiſe to diſpoſe of him, and conſequently may 
alſo redeem him. The reaſon of this is that the ſlave, on commit- 
ing the crime, ceaſes to be his property; whence: the compoſition. 
reſembles a Purchaſe of him; "Iu wr it is of for R 
to wake n 51715 
: Oþ $ Hs 05 ibi A l 65 e 1 p #17. 

Ira Sand, OY cloth from a Pg „of which the value was leſs Cafe of com- 
than a hundred dirms, and, having loſt or deſtroyed the fame, com- P**9on fora. 
pound the matter With the Jeu by agree 

: + 4 
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nde, in the dirms previous to any judicial decree upon the ſubject, in that caſe the 


hank. 
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compoſition is lawful, according to Haneefa. The two diſciples 
maintain that the compoſition, in this caſe, is not hawful in the de- 


gree in which it exceeds the appraiſed value of the cloth; becauſe 
nothing was due from the uſurper but the value; and the value of 


any N is to be known only by appraiſcment; any thing beyond 


that muſt therefore be conſidered as uſfury.—It is otherwiſe, -how- 
ever, if the compoſition for the cloth be made in articles of farnitdre, 
or ſo forth, exceeding in value the article uſurped ; for ſuch compo- 
fition is valid, ' becauſe the difference of the value not being abvroxs, 
from the articles being of a different genus, no uſury can be inferred. 
It is otherwiſe, alſo, if the difference of value be ſuch as may come 

| within the eſtimation of ſame of the appraiſers, becauſe the obſervance 
of an exceſſroe degree of caution 1s impracticable. The reaſoning of 
Hanegſa, in ſupport of his opinion, 1s that the right of the proprietor 


of an uſurped article continues in it after its deſtruction, until his right 
to an equivalent be eſtabliſhed; as is evident from this circumſtance, 


that if an uſurped ſlave ſhould die, and the maſter refuſe to accept an 


equivalent, he muſt in that cafe defray the expences of his burial. 
Now from this it appears either that the right of the proprictor of an 


uſurped article remains in it after its deſtruction,—or, that he has 2 


right, if he chuſe, to a fimilar, both in appearance and in reality *, 


becauſe reparation for a tranſgreſſion muſt be made in a /imilar—But 
his right is not transferred to the value until ſuch time as the Ker 
paſs a decree to that effect: any agreement, therefore, exceeding the 
value, which the parties themſelves may conclude previous to ſuch 
decree, being merely a compenſation for the article deſtroyed, or for 
one ſimilar to it in appearance and reality, cannot be conſidered as 
uſurious. It is otherwiſe if ſuch agreement be made after the decree 


of the Kdzee; for, in that caſe, coiling ts ee the com- 
5 ne is not 5. as far as it exceeds the value; becauſe, pw 


A eee ofa jb he. Toy 
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inſtance, the right of the proprietor to the value has Wein fixed and 
determined by the decree of the Kizee; and 1180 thing been it 1 is 
therefore ufurious. | e on 


* 


Ir a man who is rich S A Have held equally i in partnerſhip Caſe of com- 
between | :himſelf and. another, and compound with that other for a ama aha 1 
ſum exceeding the value of his half, ſuch compoſition 3 is invalid, ac- au. r 
cording to at our doctors: according to the two diſciples, becauſe 
(as they hold) nothing is due from the emancipator beyond half the 
value, which is to be aſcertained by appraiſement ; whence any de- 
gree beyond that 1 1s uſt urious ;:—and, according to Haneefa, becauſe 
the value, in emancipation, is decreed by the Law; now the rate 
fixed by the Law i is not ſhort of the rate fixed by the Kizee; and Si 
in a caſe where the Kizee paſſes a decree for the value, a compoſition 
for any thing b:yond the value is null, it is in the preſent inſtance null 
a fortiori.—It 1s otherwiſe in the. example concerning the cloth, as 
before recited, becauſe the value of that is not decreed by the Law.— 
It is to be obſerved that if, in the caſe in queſtion, a compoſition ex- 
ceeding the value of half the ſlave be made i in x ſpecific goods or effects, 
it is valid, becauſe, the exceſs in the value is not obvious, where 
the articles are of a different genus; and hence no uſuty | can be 


inferred. 


"CHAP. 


„% ed s re 


CHAP. IL 


of gratuitous or voluntary Com politions; Ie a 0 er . "th 
| _ Appointment of Sed for e bis e 


An agent for Ir a perſon appoint. al Ss his. agent for get, ak the agent 


high py, accordingly enter into a compoſition. on his behalf, he [the agent] is 
blecdfped or | 


not reſponſible for the thing to be given in compoſition, unleſs, in 
ſponſible for ſettling the contract, he 8 it as a condition that © he himſelf 
confidera- 
tion, unleſs ** ſhall be anſwerable for it.” —This is where the compoſition | is on 
pers account of wiful' bloodſhed, or of ſome claim! in the nature of debt, = Mp 
Ton either of which caſes the compoſit ition is a mere annulment ; ; and as | the 
agent, in either caſe, 3 1s merely a meſſenger, he i 18 therefore ſubje& to 
no reſponſibility, any more than an agent for marriage a he 
| himſelf engage in the reſponſibility, —in which caſe he becotties's an- 
ſwerable, becauſe of his cantraci of ſecurity, but not from his contraft 
but he is re- of compoſition —Where, however, the compoſition is 7 propetty for 
| « +0 property, it is equivalent to a ſale, and the rights of it appertain to the 
e ms agent.—In ſuch a caſe, therefore, the claim for the property (that i W 
* of Sreperiy 
Fer property. Fo the article to be oem þ in COMP) lies againſt the agent, not 
againſt the an. — — — 


— . = FAzOOLEE compoſitions (that is, 25 as are concluded by a 
of four 25. firanger, in behalf of the defendant, without his deſire) are of four 
' kinds. 


3 * . o 


L Of adche I. Where a REP Oh compounds for a claim of debt by property, 


(or which | and makes himſelf * for the rer -in which caſe the 
compoſition 


Car. I. = COMPOSITION. 


compoſition 1 is complete, becauſe the defendant acquires nothing gun 
it, but is merely exempted from a debt, and in this reſpect a ſtranger 

and the party that is the defendant are conſidered as the ſame.—lt is 
alſo proper to remark further, that i in the ſame manner as the condi- 


tion of reſponſibility for the thing to be given in compoſition'is' lawful 


to the defendant, ſo alſo i is it Yawful to the Pranger : a ſtranger, there- 
fore, is capable of ſtanding as the principal i in compoſition, and in the 
obligation of the property, when he makes himſelf reſponſible for the 


193 f ; 
the WES. , 


pounder is re- 
en 5 


thing to be given in compoſition; in the ſame manner as a Fdzbolee 


who concludes a Koala in behalf of a wife. —In other words, if a per- 
ſon propoſe a Kheola to his wife, and another, without the deſire of 
the wife, conclude the contract of Khoola with the huſband on her 
behalf, making himſelf reſponſible for the conſideration of Khoola, it 


is valid, and he is reſponſible for the conſideration and ſo alſo in the | 


caſe in queſtion, the Fazoolee 1s reſponſible for the thin g to be given 
in compoſition.— He, moreover, ſtands, with reſpect to the de- 
fendant, as one who acts gratuitouſly, in the ſame manner as a perſon 
who voluntarily pays the debts of another, in as much as he exempts 


the defendant from reſponſibility ; N therefore is not entitled to any 
return from the defendant: but it is otherwiſe where the compounder ä 


acts by the deſire of the defendant, for in that caſe he is not a volun- 


tary agent. The compounder 1 in queſtion, moreover, is not entitled 
to any part of the debt; but that is cancelled with reſpe& to the de- 


fendant; for the principle, with reſpect to the legality of the compo- 
ſition, in this caſe, is that the plaintiff annuls the operation of the 
debt upon the defendant, and not that he renders the compounder 


proprietor of it, —and this, whether the defendant acknowledge the 
debt, or deny i it; in a caſe of denial, evidently, becauſe the defendant 


does not in his own opinion owe any thing, and the opinion or belief 


of the plaintiff cannot operate upon him ;—and in a caſe of acknow- 
l:dement, alſo, becauſe the property of, or right to the debt, cannot 


be conveyed to another but by the perſon Who is immediately indebted: 
it is therefore e in "his ae to render the 2 ge 
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valid on any other principle than that of che atifiulment of the debt; — 
It is otherwiſe where the plaintiff claims ſome ſpecific article in the 
poſſeſſion of the defendant, who acknowledges the fame, and another 
perſon, unauthoriſed, gives him FETs as A compoſition | for his 
claim, —becaule i in this caſe the upauthorifed perſon, 1 in compounding 
for his claim with the- plaintiff, does virtually purchaſe the article 
claimed; and his purchaſe of a thing from the Proprignhy” is Thee; 
although 1 it be not in | his poſſeſſion. „%%% Nr note 
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$ 
d 


| : 
ay” . 


u. Of II. Where the compounder ſays 1 I | ia compounded for theſe | 


hing fe 
Fele pro- 6 thouſand dirms of my own," or for this ſlave of my own;”' in which 


8 caſe the compoſition is valid; and i it is incumbent on the com pounder to 


mediately de- deliver over the article ſtipulated to the plaintiff; becauſe, 1 in referring 
livered by the f 


compound- the compoſition to his own property, he renders obligatory upon him- 
8 ſelf the delivery of 1 it; on which account the compoſition ſo 7 18 


valid. 5 | a . ; 2 4 +- 
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HI. Of any II. Where the e 8 « I have kpc for a 
Les, ed thouſand dirms,” and immediately delivers a thouſand dirms to the 


ecified 
ery (bat plaintiff, in which caſe the compoſition 1 is valid; for on the delivery of 

3 the thouſand dirms the plaintiff obtains his object, and the contact of | 
r is thereby N fulfilled. | 0 


. 
a - 


iv. of any IV. Where che compounder ſays << 1 Ws . for a thou- 
ITE 4 « ſand dirms,” but does not deliver them; in which caſe the compoſition 


3035 1538 remains ſuſpended on the conſent of the defendant. If he confirm it, 


compounder he becomes reſponſible for the ſum ſtipulated ;—or, if he withhold his 
liver.) aſſent, the compoſition 1s annulled. — The reaſon of this is that in 
cCompoſitions of this nature, the defendant is a principal, becauſe of 
their operating to free him from contention; but the compounder is 
alſo a principal, becauſe of his charging himſelf with the conſideration 
of compoſition, either expreſely, (as where he fays I am reſponſible 
6 for the thouſand dirms EE of, 4 55 = = where he campo for 


one | 


have charged himſelf, = 


validity of it conſequently 
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A the thing tobe e n hs of "the ln nate G 
the debt which is to be compounded for, and which is oing to the 
plaintiff under an Atid Moodlinat, or contrad? concluded upon” credit s, 
the compoſition is not in that caſe conſtrued to be an exchange, but the 
Plaintiff is conſidered as taking a part of his right, and annulling or 
relm quiſhing" the remainder. An Aid Moodtinat, or *contratÞ'con- 


FL BIO 12 £ W's 17 f #248 Th}. a 


cluded upon credit, is where 1 perſon purchaſes the goods of another, 


for a thouſand good Arme, (for inſtance,) and then the parties {epa- 
rate, without che ſelter receiving the price, or a time of payment 

agreed upon: —in which caſe, if the purchaſer ſhould 
the hs toning for five hundred good dirms, (or for five hundred bad 


 difras,)/and the (eller agree to the fame, fuch"eompoſition 1s"vahd; 


Aid it is thus conſtrued, that he [the ſeller] agrees to aevept a h 


hi oY it, ahd to refinquith the remainder; not that he accepts the 


ein eschange for the Bhf. — The reaſoh ef this ist ht 
it Late as far 4s poflibte; to give validity to the acts of ri 


petfotsg and aun may be done in the former inflanice; by the chin 


t of the aim to Which he is entitled or; in the 


* at 


relinquiſhing a a pa 


* The commentators define Meoddinat to ſignify * the 1 of filling to a perſon 2h 


| credit; —or © the act of greativg. cradit. - The compoſers. of the Perfian verſion of the 
Heddya have evidently miſtaken the ſenſe of the text in the beginning of this paſſage. The 


Arabic ſimply ſtates it “ in all compoſitions for a thing claimed under a contract upon credi, 


« the tranſaction is not conſidered as an exchange, but as Wr Gn. 
« 21 7: V e ts 


* 95 "\ IH 87d 


can. COMPO 8 1 ＋ o 3 


latter inſtancs, by: conceding: that EN the geodneſi of 8 975 Ithe fa "a 
alſo is the rule where the debt bas been incurred, on the 5 e 


defendant, by A ur patios or deftrnction of property. The ve n 
to debts owing '* in conſequence of 4 contraft concluded warn, „ 
(as here ſet forth,) is for this reaſon; that it is originally requiſite that ſubjeQs to 
debt be incurred in conſequenee of 'a'contratt/agreeable to LA. —If, f.. 
in the caſe in queſtion, the compoſition vonfiſt of a thouſand dirms —— 
payable at a djftany time, for a thoaſand dirms immodiately payable, it dye Petia | 
is valid; becauſe the conſtruRtiorselws given to it is that the plaintiff ze Nur 


agreed to po P is claim. not that he entered into an exchange; as ene e 
the fale of Menu; for dirms payable ut a future period, is not lawful = > 


1 a 


If,” on the other' hand, the thouſatid drm be oompounded for a pro- — * if the 
portionable number of Aienars, payable after ie expiration of a month, fenen b. 
(for inſtance,) it is unlaw / ful; becauſe it is impoſſible to conſider it feel 
merely as à delay of the claim; ſinee tlie claim related to dirms, l 
not to deenars; nor is it poſſible to conſtrue it into a ſalt; becauſe a 3 

fale of dirms, for deenars payable at a future period, is unlawful. The 


ene mages in N Wee 5 IHE; 4} {49 100 It: | 
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1 a perſon Avis! a debt of ons „ thouſatd . payable at a i was 
period, owing to hin: 'by another in conſequerice of à contract upon — ae 


com- TAY 


credit, and compound the ſame for five hutidred/dirms payable imnied- point by the 
_ ately, ſuch compoſition is invalid ; becauſe ready money is better than . 
future payment; and ready money not being his riglit, the compaſition en FS 
therefore takes place in a thing which is not his is right, Whence it is 
impoſſible to conſider the cormpotition' as a dereliction of part of the 
claim :—it mult therefore be neceſſarily conſidered as an exchange; (in 
this way, that the debtor gives up his right (namely, the delay of 
payment) in Teturn for the five ad remitted:)—thoſe five 
hundred, therefore, are in exthange for the forbearance; and the aa. 
ceptance of any 2 in een of 8 18 mat Ws -- 
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Box XXVI 
A debt of 3a 412 2 perſon have a debt owing to him by another, in conſequence 


money cannot 


be com. Of a contract upon credit, of a thouſand adulterated dirms, and com- 
pounded by pound it for. five hundred pure dirms, it is not valid; becauſe pure 


the payment 


of . ky dirms are not the right of the ſeller, as thoſe exceed his. right with re · 
money, fi pect to their quality, and it accordingly cannot be conſidered as a cu 

e it muſt therefore be conſtrued into au exchange of oneithouſand 
for fur hundred, ſuperior with reſpect to quality, — and that is uſurious, 
but a debt of as quality is not regarded in tranſactions of exchange. —It is otherwiſe 
— 1 ＋ where a perſon compounds a debt of a ĩheufand good dirms for five 
pounded by by hundred bad dirms, | becauſe that is a conceſſion with reſpect both to 


the ne amber Abd quality. It is otherwiſe, alſo, where a perſon compounds 


| ſmaller than, 


or gun to, a debt due to him of a thouſand bad Am for a thouſand good ones; 
eee becauſe this is an exchange of ile for lile; and in that no regard is 
paid to guality.— lt is, eee a condition, in this caſe, that the 

K A = plaintiff take poſſeſſion of the «ing en in e ken. the 
| fot, as Fs is a ed 3 


1 a8 
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3 owing to him by another, in conſequence of a contract upon credit, 
pawn and compound the ſame for a hundred dirms, ready money, or payable 


by « ſmaller at the expiration 0 of a month, (for inſtance,) ſuch. compoſition j is lawful, 
denomina- as it is poſſible, in this. inſtance, to give validity to the contract of 

oy. compoſition, by ſuppoſing that the creditor remits the whole of the 

debt owing to him except one hundred dirms, payable immediately, 

or (as in the ſecond. caſe) within a menth. It therefore is not to be 

CY” in the light of an exchange: for if it were ſo conſidered, the 

contract would not be valid, as it would be uſurious. In campgſtiomt, 

moreover, a conceſſion i 18 always underſtood; and as, in the caſe in 

queſtion, conceſſh len is the prevalent idea, the matter muſt be re garded 

as a conceſſion rather than as an exchange. 
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Caſe 75 7 5 bs a 1 Bag a debt Sie to Gs, of a thouſand dirms, pay- 
odal from a ; — | 5 


* at a future poet;  hould, 4 to 4 * 2 pay me ire creditor to 
hundred dim to-morrow, upon this [condition,]. that you. are ex- — 

«« empted from the remainder of the debt; and the debtor act ac- Pee i 
cordingly, he is then exempted from the remainder.. If, however, con 2 2 
in ſuch caſe, the debtor ſhould not pay the five hundred pi on. the one one e 
morrow, he remains. reſponſible, according to Haneefa and Mohammed, un = nat 
for the thouſand dirms. Aboo. Ye voſaf x maintains that. five hundred dirms mited time; 

are immediately remitted, and that the claim to them cannot after- 
wards be revived: for (in his opinion). the exemption here, is abſo- 
lute “; becauſe the plaintiff has eſtabliſhed the payment of five hundred 
dirms as an exchange for the exemption of five hundred dirms: but 
the payment of theſe five hundred Am cannot be conſidered as 8 
exchange for the remainder, the payment of Which {till continues in- "A e 
cumbent upon the debtor, and is nat at all ſuſpended upon the 2 
emption. To make it an exchange, therefore, is nugatory ;—conſe- 1 ; 7 qe 
- quently t there remains only the abſolute exemption ; and hence. the 0 
whole of the original debt cannot revive from a failure of the payment cyto 7 = k 
on the morrow, any more than if the. creditor had fad, 6:7 have ex- 1 11 
« empted you from five hundred dirms out of one thouſand: 3 : — | 
upon this [condition]. that you pay me, to-morrow, five; hundred 5 5 mw oY 
Arme ;“ in which caſe the exemption is abſolute, and ſo alſo in the 54 
caſe in queſtion.—The reaſoning of Hauegfa and Mohammed is that te 
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exemption, in this caſe, is not ab/olute, but conditional. Upon failure pa be . 
of the condition, therefore, the exemption does not take place, for each 
two reaſons. ' Finsr, becauſe the creditor begins his ſpeech with | 
requiring the payment to-morrow, and this may be e in it- 
{elf as an object, fince it is poſfible that the creditor is afraid of loſing 
the whole of the money in the event of the debtor's becoming poor, 
which induces 0p | to uſe expeditic 6 * 32, becauſe en 
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of three dif- 


mar, in . main due by you as before; in which caſe, 


5 d 4 of a thouſand, on this [condition] that you give me five 


CO M POSITION. bebte 
2 Sies to get the bey, in order that he may acquire profit from it 
n trade. The expreffion, moreover, bears the conſtruction of being 
ge | clnditional, and is therefore to be taken in that fenſe, in order to 8 give 
oualidlit: to the contract. Sæcox bl v, fuch conditions are common in 
2. compoſitions; and an exemption may be refirified to a condition, al 
though it be not /eſpended upon it. Thus 2 transfer of 4b (for 
inſtance) is reſtricted to the condition of ſaftty; in ſo much that if the 

perſon who had agreed to accept the transfer ® ſhould die inſolvent, 

the debt reverts upon the perſon, transferring it; the transfer, there. 
fore, 3 is re in this inſtance [to the condition of ſafety; and 8. 


_ atfoin the caſein queſtion. With reſpect to the reaſoning of 565 
which admits Y7oſaf, an anſwer will ſoon be given to it.—The compiler of the 


ferent Ku- Hediya remarks that this caſe admits of three ſeparate ſtaternents.— 
"i © a I. That which has been already explained —II. Where the creditor 


— a have compounded with you the thouſand. dirms: for five 


annexed, in © hundred rms; which you muſt pay me to-morrow, and then you 


grein ſhall be exempted from the remainder ; provided, however, that 
eee, if you do not pay them to-morrow, the thouſand - rn wall "res 
5 xe doftors, i the payment be made on the next day, the exemption holds 


2 good ; but if otherwiſe, it is void. —II. Where the creditor fays 


III. Where 1 have exempted vou from the payment of five hundred Arn out. 


« firms to-morrow "in which caſe the debtor is' exempted From 
the payment of the five hundred Arm; and this, * Whether he pay 
ane phony bo} e me —_—— — 
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ceptor or inder of 2 bill of exchange.) 
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TR Two other ſtatements, together with a long diſcuſſion, a by the 
. verbal criticilm, nat capable of an 
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Ix a perſon fay to another + I will not acknowledge your right of An acknow- 
F and promiſe may be pw 5 
„Ir until you firſt: remit to cnpafdnn, 
« me the male (ar a part) of the property,” —and the perſon fo ad- 7 
 dreffled act accordingly, his thus fixing 2 r . | 
: the whale of che property, is lawful, | 
-Adrefies the other party, 25 above, ſecretly and in a cuerf manner 2 on 
Where, however, he addreſſes him publicly, he becomes liable. forthe cer * 
whole af the ſuialt of acknowledgment upon the inſtant. 
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one of the two compound with the debtor his ſhare of the debt for a 
piece of cloth, the fdllow-creditor has it in his choice either to de- 
mand the other half of the debt, which is his due, from the debtor, chem 
awry ay a e from the compounder; unleſs, how == 

he [the compounder} pay him a quartet of the whole debt; for; 2 
ee he'is wot entitled to take the balf u the cloth. In ſhort; dee 
in all caſes of the nature here cxemplabed, it 35 f rule that whenever; pry - (rig 
m a partnerſhip debt, one of the partners receives à part of it, the 8 
other partner is entitleũ to an equal ſhare in the part ſo ſeized; 1 e | 


although. debt become” a fort of a; from ſeizin, (fnce debt is/-not 
conſidered as ſubſtantial property until it be taken poſſeſſion of,) — . 

this incteaſe has reference to the original right; and as the ori- 
ginal right was cqually divided,” ſo allo is the increaſe; in the fame — | 
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by ey two r men; or the value of a joint grhpetiys 2h 


Now ſuch being the eſtabliſhed rule, it follows * in the caſe in 
queſtion, the partner is at liberty either to demand his half of the debt 


from the debtor, (ſince his ſhare {till remains due to him, in as much 


as the other partner has only received the amount of his own rigbt,) N 
or to take the half of the cloth from the other pertger, becauſe of his 


right of participation in it.—If, however, the other ſhould give him 2 


compenſation, by paying him the quarter of the debt, he then has 
no right to half of the: ON: as his = t0-a-quartes of the 
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it ns abt receive, from the'debto#; 
the half of his portion of the debt, the other partner is then at liberty 
either to participate in the half fo received, or to lock to the debtor 
for his full ſhare, for the reaſons recited in the preceding example. 


If, therefore, he ſhould participate with the compounding partner, both 
partners are in that caſe entitled jointly to take from the ann 


are of conſequence, entitled to ſhare —— 4 in the enainder-iß en 1 
nffary; he ſhould prefer demanding bis ſharezin i N 
debtor, to an an equal Participation in the 40 received "hy th hes - 2 
and a e bich 
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remain ſafe, and that Which remains 4 be loſt, or deſtroyed, either 
by the debtor's dying inſolvent, or by his denial of the debt upon oath, 
he is in that caſe ſtill entitled to a participation. with the other creditor 
in what has been received; becauſe he declined it before only on the * 
ſuppoſition of the ſafety. of the remaining part of the debt; and when N 
the event proves otherwiſe, he of courſe becomes entitled to an equal | OTA 
participation. Suppoſing, however, that one of the joint creditors, Proportion of 


whathasbeen © 


inſtead of receiving his ſhare. of the debt, ſhould commute it for a received by 
debt which he had previouſly contrafted to the debtor, —then the . 


other ſharer, in caſe of the deſtruction of that portion of debt due to this Tamer. 
himſelf, is not entitled to any participation with him, ſince he is in pounded : 
this inſtance held to have paid a debt, not to have received payment of r - 


one.— The law. is alſo the ſame, where one'of the creditors exempts 


the debtor from that ſhare of the debt which 1 is due to him, bean 0 | . 55 | 


an ae is a e and * and not a wt 


In one 0 two ps; in a debt releaſe the 1 da a part bf 1 eie 
his proportion of the debt, (ſuch as an half, for inſtance,) the . Como 
maining part of the debt is, in that caſe, due to the two creditors in by onegart- 


degrees proportionate to their reſpective rights.—As, for inſtance, Tf 61 A. 
the debt due to them were originally twenty dir ms, and one of them 5 
afterwards releaſe the debtor from the half of his ſhare, the remain- 


ing debt will then. be fifteen dirms, of which, five al are due to the ex- 
empting Pee a. ten to the other 1 h bets | 


8 | 4 * i 
4 5 


1 » 
4 . 


b ee Nied of payment of kis Oe. 
ſhare, it is valid, according to Abo Tooſaf, becauſe of its analogy to Le 
an abſolute exemption or releaſe :—in other words, as a ſuſpenſion of Puſponement 


the payment is equivalent to a rHricted releaſe, it is therefore valid, EPO hes 


in the ſame manner as an abſolute releaſe.— According to Haneefa and N 0 


Ae this is not pd; as in fuck: a er it muſt follow that a 4. 4 
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1 COMPOSITION. | Book XVI. 
. a partition of the ſhares; and a partition of debt previous to ſeizin-is 
not lawful; becauſe partition bears the ſenſe of endotoment with a right 
of property, and the endowment with a right in a debt, made to any 


8 I other than the debtor himſelf, is not awful. Moreover, partition im- 
plies diſtinction; and as diſtinction cannot exiſt with TAPING to f ob- 


N 1 the 1 it is therefore invalid. 


One of two | 


by 5. one < two partners hits wa Pelle artiele Ben 4 
en or purchaſe ſomething. from him by an invalid contract, and loſe or 
tharety deſtroy the fame, theſe acts are conſidered as equivalent to a receipt of 


ul 
—— his debt.—So, alſo, if one of two, partners accept a leaſe from the 


nc by loſing . debtor in lieu of his debt, he is in that cafe held to have received his 
or converge. , If, alſo, one out, of two. partners thould burn e a piece of cloth 


any thing be- 
longing to belonging to the debtor of. equal value with his ſhare of the debt, this 


3 accept- 1S 4 receipt, according to Mohammed, but not according to Aboo Yooaf. 

jw. Aurel (Some, however, obſerve that this. difference proceeds on the ſuppoſi- 
Neb pion tion of his having 7hrown fire on the cloth, without having previ- 

bc cloth, his _ ouſly laid hold of it; for if he ſhould have firſt laid hold of the cloth, 
Joe cet and then burned'it, all our doctors are of opinion that e 
3 his ſhare, becauſe he is laren mi ze have 5 75 ee 208 


"then | te have ee, th 55 5 0 En 
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One af two. , 5 5 the x 85 a . OY one cr this e in the debt 


li his ſhare ſhould marry her, and. ſtipulate, his ſhare of the debt as her dower, 


K this, according to the Zdhir Rawiyet, is an annulment :—and fo 


Le AT, alſo, if he compound, with his ſhare, for a wilful ofßence. It is, 


Ee, 
3 
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Tube , however, to be obferved, that if one of the partners in a debt ſhouldd 
en marry the wotnan who is their debtor, without ſtipulating his ſhare of 


debt as her ' 
8 the debt as her dower, in that cafe the-other ſharer has a claim upon 
NN 
founding 5 him, as under ſuch circumſtances he is held to have made a commu- 
It tor an ot - 


. tation with his wife of his claim for bers. It is otherwiſe where he 
Ni pulates his mare of the debt as her dower; for then he is held to 


have aunulled, and not to have commuted we right, and on 1 N72 858 
ä | BE. - the 


Can. . course „ 
the other ſharer can have no future daim v upon bi A8 is an iovari-. 25 1 
able rule that, here a receipt has been made, by one partner, tie 
other partner, in caſe of the deſtruction of his Tight, by theidebtor's 
dyiig inſolvent, or otherwiſe, is entitled to participate With the re- 


ceiving partner ene no. * Nen eee _ ö 
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Ir one of 1 two Hy Py 8 e tae banc Sat Ne 5 
debtor (ſuch as cloth, for inſtance) in lieu of his fart of the debt, Par wers com- 


nding his 
then the other partner is at liberty, either to require his ſhare of the ſhare of the : i 


gebt from the dbter, (in which-caſe all the effects take place, W de- park 
feribed in re peg ons; where oy requires n be 


nnr SH 
| xecauſe he weh Nr or an 

plete pofſeffion of his debt, {mee in buying and ſelling there is no de de in 

gree of Ioſs or diſparity admitted in the things exchanged. Ne ther- be 1 


fore is reſponſible for a fourth' part of the debt, and has 000 tion © 
either giving a quarter of the debt, or a half of the cloth Ie is N 
wiſe in a compotition, becauſe, as compoſition generally proceeds-upen 5 
a principle bf Þnity and abatement, it would be an injury to 8 — 8 
pounder to force him to give a fourth part of the debt, and therefore 
an option is afforded him either to give a ourth part of the debt, or the 
half of the article received i in compoſition.— The non receiving part - 
ner, moreover, is not entitled to any part of the cloth purchaſed; as 
the purchaſing piitoker has paged | rg we "of 10 lame in nene E 
contract of ſale. NAIR OW 
Oxjuorronl the cloth ur bees ou hn be Aividel bene 
the two parti, « as it Has! me acquired od "age for: n 
debt. F eee ee ee 1 5 
11 xl} Gon db bs Fes odio uteutiiogs „ 
for a joint debt, but tmerely in exchange for che hare of che uff, r 
in this way, that it produces a commutation che pres af . GN. | 
cloth for that t part of the debt which is due to hin. eee : 
5 D d 2 „„ e 


hehe 
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7 OH ron. —If the price of the cloth be a commutation of TY 
ſhare of the debt, it induces A ee of che debt 22 to the n 
a] it, which is unlawful. —_ \ | 
| ReeLy.—A wilful partition of Abe previous te the | is un- 
F but an nintentiona ! partition of it (by that being compre- 
hended, for inſtance) is lawful; and, in the caſe in queſtion, it is com- 
prehended in the validity of the fale; in the ſame manner as (in the 
preceding caſe): the partition of the debt, previous to he n is in. $ 
terwoven e the validity of the ey _ 1 5 


8 4 
ri 32 


3 as 1 two Ati PEO a l 3 (ibati 10. 3 U 
— 45 goods, to be delivered at a future period, ) and one of them after- 
8 wards compound his ſhare of the goods for his ſhare of the ſtock advanced, 
SY it is not lawful, according toHunesfa and Mohammed. — Aboo Yooſaf roain- 
tains that it is lawful, as he conſiders this to be analogous to any other 
debt; and alſo to a caſe where two: perſons: purchaſe a ſlave, and one of 
them aſtenwards diffolyes the contract with reſpect to his ſhare, which is 
1 | lawfulz and ſo alſo in the preſent caſe . The arguments of Haneefa and 
Mohammed, upoti this point, are twofold. —Fizsr,, if the compoſition in 
| _ queſtion be lawful with reſpect only to the ſhare of one of the partners, 
it muſt neeeſſarily follow that a partition of the debt has been made 
prier te de ſeizin of it; which is unlawful; for as the debt, prior t to 
the ſeizin, is not extant, it is impoſſible to diſcriminate part from 
part. 8 7 on the other hand, it be lawful. with reſpect to the ſhares 
of beth, then the conſent of the other muſt be had.—It is otherwiſe 
| where two perſons purchaſe a ſlave, and one of them diſſolves the 
contract with reſpect to his ſhare, becauſe the flave in queſtion is ex- 
tant, and the partition of an extant thing, is not impracticable, ſince 
part ean be diſcriminated from part, whether before ſeixin or E it. 
: —SKCoNDBLY,, if the compoſition in queſtion be valid, it muſt follow 
that the right of the purchaſer to the goods for which the advance has 
been made is annulled, and eſtabliſhed in the capital, (that | is, in the 
F rs) and that it afterwards reverts with TPP: to the 
715 * 
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ſequence, his ſhare of the capital, the other partner has then a right 


to take from him his proportion of it; and the compounder again has 
a claim upon the other partner for a proportionate part of the goods. 
Hence it follows that the right of the compounder reverts, with re- | 
ſpect to the goods for which the advance has been made, aſter 8 | 


ment:—but an annulment cannot take place without a alſſolutiom: 

diſſolution, therefore, i IS primarily eſtabliſhed. —Now, upon his ri 4 
reverting, an annulment of the diſſolution is induced; and this is un- 
lawful, as a diſſolution in contracts of Sillim cannot be annulled.- 3 


Lawyers have obſerved that this caſe proceeds on a ſuppoſitiom of the 


purchaſers having mixed together their capital: for, if their ſhares of 
the capital ſhould not have been mixed or complicated, then (accord- 
ing to the firſt of the above arguments) the ſame diſagreement muſt 


ſtill ſubſiſt; fince à diviſion of the debt previous to the ſeiain muſt ” 7 


then alſo neceſſarily follow: but, according to'the ſecond DOS 
the compoſition is valid in the opinion of all our doctors; for dr, in ſuch 
a caſe; the non-compounding partner would not participate with the 

compounder in that part of the capital which he receives back, as they 
were not Copartners in the capital, and hence it does not follow that 


the right of the purchaſer, to the goods for which the adrance was 


made, reverts after annulment.—lIt is recited. in the Auaib that this 
aſſertion concerning the unanimity of our dodtors, as ſtated in the 
ſecond argument, is not well founded; becauſe a right to participate 
in the article received is founded on this circumſtance, that the goods 
for which the advance has been made conſtitute a joint debt, as it ariſes 
from one contract in which they are alike concerned; and hence the 
non-compounding ſharer has a right to participate with the compounder 
in whatever he may have received in virtue of their partnerſhip in the 
goods for which the advance was made, whether their Thar: of. che 
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goods for which the advance has been made. Fo or | ſuppoling the 53s 
compoſition to be valid, and that one of the partners receives, in con- 
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Err, © Ty, an kagpgeofth e 


W entered i into 

ker, 

ERS 6 vith one d cheemſelves for his thare of the  inertne, | 

- ance, conſiſt. 

off, by. by 4  thething given be ſuperior or fake his right; becaufsit e e 

12 * Sie compoſition, by conſtruing it in the nature of 2 ales 

1 Ale, Sate e n he Gene of Ofman, Tamizir, the 

„ wife of Mbdwl-Ribmdn, the ſon of Af who had been divorced: by 

e r One Rs | 


** 


mꝛitance, 'which was a faurrö of the eighth, for one Hf of the 
ol un eighth; as is evident from this circumſtance, that Au. RU. 
mus, who, beſides children, had four wives, left an eſtate of fur uh 

Lone three huntred m rebelve DEENARS; and the ſhare ſhe 
reoeived was eighty; thibe'thouſand-abenars, Which is ane r bah of the 


/® 


or, by one 1 the fam lr Qs, if the eſtate confiſt of flyer, 
mer, where Siven to one of the Heirs as a compoſition,=or, if it conſiſt of 


metal, where 


e inheri- and a compoſition be given in filver, it is valid, Whether the ching 


tance is in 


another pre- given be inferior or ſuperior, becauſe thus is a fale of one * aol 


e ww 
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another, ang j 111 it the conditiqn of equality between the conſideration 8 W 1 ; by. 7 g 
and the return is not required, —It is requiſite, however, that the e 
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ſubjects of the cmpoſſtjon he mutually. interchanged and taken 
leon of by thrvipuries at the place where the contract of compo 3 
ed; for this is a Sirf ale, and in it mutual ſeizin at the meet- 15 8 5 5 „ 


©®-# 


| ing Fey 5 cond: tion.—But if the heir, in whoſe poſſeſſion the, Fre „ 1 
remainder of the eſtate is, ſhould deny the poſſeſſion, chen the Harmer e A 
ſeizin ſuffices, becauſe it is a ſeizin of reſponſibility, (ſince it is in e % . 


ure c l * ation,) and may therefore ſtand for a ſeizin of compoſi- 25 ö 
it is 1 ꝗ—— that anew ſeizig be made; becauſe the ſeizin, in that 


caſe, being in the nature of a trap, and conſequently unattended with "oF bo 


reſponſibility, is \ weak 3 in 1 with a ſeizin of F compuſition, which ; 2 
72 999 er _ be ſubſtituted; e 


* 
7 4 +3 171 FL 


babe cee aw of 54 flu, guad and af, „„ © 
compound the ſhare of « one amon rhemſelves for fler 9 5 1 

it is in that caſe requiſte that the gold ar ſilyer Bren in cop 

ſomewhat AA than his f 


5 4 haare of er = ; te to che nd that the i imput 5 hare of the 2 2 5 5 | f 
ation f uſury man be avoided - in this caſe ally, it is requiſte 1 at * oy . „ | 
poſſeſſion be taken, at ibe aim, 1 the thing oppoſed to is Mare — 4 „ 
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700 COMPOSITION: Rr Boox XXVI. 
An inherit- 5 Ir the eſtate conſiſt of dirms and dernar's, and the compoſition alſo 


ance of money 


may be chen- bf of dirms and deenars, it is lawful, whether the amount given 
* in compoſition exceed or fall ſhort of the ſhare of inheritance com- 
each ſpecies pounded for, becauſe each kind is oppoſed to its oppoſite, in the ſame 
poſ . manner as in fale —It 1 is a requiſite, however, that the ſeizin,be made 
zee, e at the meeting, becauſe the rr ao nds in > queſtion is in the nature of 


2 Sic ſale. OO „ = Nis" TOR 


/ 
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The inherit- 8 chere be a 3 455 to tis deceaſed, and it be included: in 1 270 
5 weer g compoſition, —by the compobnding heir giving up his ſhare of i it, and 
compounded, agreeing that it ſhall go entirely to the other heirs, ſuch compoſition 

is null; —bęcauſe i in this caſe the heir renders the other heirs pro- 

prietors of his ſhare of a debt, which is unlawful, as the property of \ 

debt cannot be conveyed to any but the perlo n indebted. —Thg com- * 

poſition, therefore, is null —becauſe it is null in that part which | 

relates to the debt; and when a contract is null in part, it becomes 

null inthe 01, —ſince where a contract is invalid with reſpe& to a 
2 dont 4h part of its ſubject, ſt is invalid * toto.—If, however, the compoſition 

20 releaſe che, be made on this rondition, that the compounding heir ſhall releaſe the 
— debtor from his ſhare of the debt, and that the others ſhall not exact 
wad tit, the compoſition 1 is valid, as it is either an annulment of the debt, 
e conveyance of it to the debtor.— This is one expedient for de 
or by de _ King: the compoſition.— Another expedient is, by the heirs paying, 


25205 him 2 gratuitous manger, to the compounding heir, the ſhare of the debt 


2 propor- Which is due to him, and then making a compoſition with him for 
er 4 "his ſhare of the collected part of the eſtate.— In both theſe expedients, 

' __ - Indeed, an injury reſults to the other heirs: in the latter, evidently, | 
as there they pay his demand, out of. their right, without any retum; 
Aud in the former, becauſe it is poflible that they may never receive 
 orlading it the debt, nor apy part of it, from the poverty of the debtor; The 
transfer o beſt expedient, therefore, is that the heirs nd the corfipounding her | 
3 che amount of his ſhare * debt, me 1 5 de wth * 5 
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his ſhare of the collected eſlate; and that he chen eclackiritho fil ags nd nakabph 
to the debtor, in order that the other heirs\may 8 ne. 1b 507% 
the n eee e g ene A ; 093-30 nzen. OO 
— — 2 . > * 5 «777840 r N wad l 1 8 
"Is * hoes FS hc the lime? of The deceaſed, and it be Caſe of com- | 
not known of «what ſpecies the articles of the eſtate eonfit; atid one Herz. 
of the heirs compound his ſhare fowartieles of weight, or meaſure- —.—. 
ment of capacity, —ſotfic have ſaid that this vornpoſition is not lawful, — 2 
becauſe vf the ſemblance it bears to uſuy-- Others, however, main- 
+ tain that it is lawful, & the ſernblance to uſury is dubious in this e 
inſtance; fot, in the firſt place, it is poſſibte that the articles 
may conſiſt of articles of weight and of meaſurement of capacity, and - | 
KY alſo poſſible that they may not and, ig the next place, if they 
40 conſiſt of ſuch articles, it is poſſible that the quantity of the com- 
poſition may be unequaPto his right, and it is alſo poſſible that it may 
be equꝭj to it. The ſemblance to uſury is therefore dubious; and re- 
gard is had to an * ſerablatice ogy, not to ndr ſemnblance. 


CAA. III. 


* 


I the eſtatg confiſt of fomething- A han rites of echt * g. 
meaſurement of capacity, but gf : which the particular ſubſtances are Sas 
unknown, and one of the heirs compound his ſhare for articles of — 
weight or meaſurement of capacity,—ſome have faid that this is un- pure. 
lawful; becauſe the compoſition, in this caſe, is | is in the nature of a 

ſale, or an exchange of property for ' propet#y ;, and 3. and this is not lawful _ 
when one of the articles oppoſed 1 in exchange is uncertain. The moſt 
approved opinion, however, is, that it is lawful; ſince the uncer- 

* tainty here canndt be productive, of ſtrife, inaſmuch as the thing for 

which the compoſition is made, and which is the ſubject of the un- 
— is in Ng as the reſt of the heirs. : 


8-124 
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Ip the- 3 be = . with Abt, — 5 The indus. 
compoſition nor diyifions of it amonſt the heirs is lawful; be- unge af an 


cauſe the heirs are not, in this caſe, maſters of the property, 28 in- eſtate can | 
Wall oe Ee, _ -  henitance 
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rüber be 


— cumbered with ſome eſſential requiſite of the deceaſed; 5 


buten. 


alſo, "the eſtate be not completely overwhelmed with debt, it is not 


valid accctding to a favourghle conſtruQion of thee N but n | 


CO 8 IT ION. 13 
heritance takes place only with reſpect to ſuch property as IS 


ment of the debts of the deceaſed is one of his effential requilites. I, 


even then becoming to enter into any compoſition until the "debts be 
diſcharged. Lawyers, however, have ſaid that if, in ſuch caſe, a 
compoſition or a 'divifion be mage, prior to a diſcharge of the gebts, 
x i valid. —Koorokbee, in treating of partitiorfy obſerves that it is not 
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1 Mezdribat,, or Copartnerſhip, in he Profits of Stock 


and Labour. Hg 
"Ha * 55 | 
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OZARIBAT aac ad es; in its ler * 
ſenſe, 10 wall an the ground. Iii the language of the Ear 
Moziribat fignifigs a contract bf copartnerſhip, of which the one party 
(namely, the proprietor} is entitled to a profit on account of the flock, 
he being denominated Rgbb; Mal, or proprietor of the ſtock, (which 
i termed Ras Mal; ;) andthe other party is entitled to a profit on account 
of his labour; "and this laſt is denominated the Mozdrib (or manager,) 
inaſmuch as he derives a benefit from his own labour and endeavours. A 
—Acontratt of Mezdribat; therefore, cannot be eſtabliſhed without a << 
| 76 hs participation 


212 
eſſential of 
the contra, 


Denar ef „ Comtaacre if Aale areauthoeized by the Law fin nating; 


Mozaribat 
are lawful. 


_ undkilfyl, may be reconciled: —moreover, people entered into ſuch 

contracts in. the preſence, of the prophet, who did not prohibit, but 

confirmed the ſame: anne 
. . 23 
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participation in the profit; for if the whole of the profit be ſtipulated to 
the proprietor of the flock, then it is conſidered as a Bazdt; or, if the, 
whole be ſtipulated to the — it be dere as a 
loan. 7; 1 3 16 


- p . 2 yl 
\ * a #. © * - 2 ; * 
"ON 4 1 © „ 
4 I * 


Chap. I. 7 be E G 2 EY £ | * 
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Chap. 1. Of "ſuch Ads as may be lawfully performed by , 
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Chap. v Of Diſputes between the Proprietor of the Stock and „ 
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ſince many people hare property who are unſkilled in the art of eu- 


pboying it; and others, again, poſſeſs that «kill without having be 


property: hence there is a neceſſity for aythorizihg theſe contacts, 
in order that the intereſts of the rich and poor, and of the ſkilful and 
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manager is oonſidered as a iruſt, becauſe the manager takes poſſefſion 
of the ſame ai the defire of the proprietor, ind neither with a view to 
purqhaſe nor to pawn.— The manager is alſo an agent on the part ef 
the proprietor in regard to the employment of the ſtock, as he acts in 
that reſpoct by the orders of the proprietor. Whenever, therefore, 
any proſit is acquired, the proprietor and the manager are joint ſharers 
in k, inaſmuch's it e ee from A e ee _ 


the 


0, 
Ts the manager ſhould doodle lhe propristor, be! is then held to be 
an uſurper, ſince he Weg tra 1 f 
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n * be given by the. proprietor of the Rock to the The ſtock is 


labour of a 


© 5 a 
R I 
* gay 3 G - 48 * 
4 * 4 2 3 2 3 


* 
$ 


nerd 


% "Ws * 8 85 0 ö By + | "» 1 
| 0 OA, 08 th. VFA 5 POS Ws £3 ye. 
. 


, EY 2 . 
Conri gers of Ab ien are vald önly with reſſ 


s ® 


3=© BEE, * 
1 


ore, where it is invalid, 


4 
= ** o 8 1 
* 


3 


res to 25 road 


x". 


pat to ſtock in 


which contracts of eopartnerſhip are valid; namely, dirms and deenars, 


| (accordin g to Haneefa,) and alfo current Falbas, (according to the 
two diſciples,) as has been already treated 
bead of Partnerſhip. Hence if a proprictor of ſtock ſhould give goods 
or effects to another, and Yefire him © to ſell hem, and then to act 
as 1 re . „ 
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rendered invalid by the invalidity of any of its * e 
to a hire proportionable to the ſubject, and not to the hire ſtipulated in the contract. 


ba. mg 6 gy thaw i ad i the man f dee. 3 1 


_ would 


a truſt in the 


manager's - 
hands. 8 


Wers a contract of Abet Ba- 1 ral, it i is, in effect, © an inva- If the con- 
lid hire; becauſe, as the manager acts for the proprietor, with regard ' 
to his ſtock, the profit which is ſupulated to him is ſimilar to hire for 
his labaur. The contract of Mozdribat, 
bears the eonſtruction of an invalid hire; and fach being the caſe, the 
me is Nen b {I hire adequate to to his * A 


tract be of an 
invalid na- 

ture, the ma- 
nager, in lieu 
of profit, re · 
ceives an ade- 
quate hire. 


4 manager, 
oppoſing the 


proprietor, 
ſtands as an 


85 * 


A . 
holds only in 
ſuch ſtock As 
admits of 


of at" large, under the 5 


MO ZARIBAT. Boer XXVII. 


ak in ſuch:caſe be lawful, becauſe. it is not PRE" tothe: goods or 
ect, but to the price of theſe; and this is a thing reſpecting which 
a contract of Moadribat is valid.—In regard to his referring the con- 
tract to a price at a future period, it is lawful to do ſo in contracts of 
Mozdribat; becauſe ſuch contracts are either in the nature of a com- 
miſſion of: agency, or of hire; and neither of, theſe i is preventive of the 
validity of a reference to a future period.—In the lame manner, alſo, ' 
if the proprietor ſhould ſays receive the debt due to me by a parti- 
* chlar perſon, and act as manager with regard to it;“ the contract 
of Mezdribat is then lawful, ,* becauſe, by being referred to the perſod 
of ſeizin, it relates to /ublance : and not to debt, and it is lawful 
to refer it to a future period,. for the reaſon above mentioned, —lt j is 
4 otherwiſe, however, where the proprietor vf the ſtock ſays, * at S 
ea Mondrib with reſpect to the debt due by you ;” for this is got. law- | 
1 ful either according to Hane: 2 or the two diſciples: :—acogding, to 
the former, becauſe he holds an appointrgent df agency of this nature 
to be. unlawful, (as has been before explained i in treating of agency | 
and ſale:) and alſo according to the two iſciples, becauſe, although · 
ſuch an appointment of agency (as they hold) be lawful, yet as a 
thing purchaſed bya perſon ſo inſtfucted is the property of the i 11 
Atrudbor, it follows that the contract of Mozdribat relates to ed and 


an de and! 18 accordingly anlawful. 1 Wt 3A | 
* . 1 


= requires. | ah is Olle * tha conditions of « a d « Moxdr Ban, 5 that * 


that the pro- 
K profit of the proprietor and the manager be indeterminate; 3 that is to 


ene, ſay, that neither of them be entitled to a ſpecific humber of dirms: 
for if the condition of a ſpecific number of adirms be ſtipulated 
with reſpect to one or other of the Parties, the partnerſhip between 
them with reſpect to the profit ceaſes to exiſt, ſince it« is poſlible | 
that the whole profit might not exceed the number fixed, and. it is Ef- » | 
ae that n be Tones: in the 1 a | . — ten a | 
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(for inſtance). be fixed, as the portion c of one of the/g | the mz 
nager is entitled to an hire adequa 
of Moadribat has become invalid, peg it th poſible that the bole. 
profit acquired may not exceed the amount fixed, in which caſe there 
could be no copartner/hip with reſpe & to it. The manager is, in thi - 
caſe, entitled to an adeguaje hire,. becauſe his objekt i in his labour „„ 
to receive a return, and he is prevented from receiving ſuch return by N 
the invalidity « of the contract; it is therefore indiſpenſablethat he be paid 5 i | 
an adequate hire. —In ele to the profit. which in ſuch. caſe may be, 5 
acquired, it goes to the proprietor, bein g conſidered as the „ 
of his property his! is the law in very caſe of an invalid contract 
of Modribat.—lt i is to be obſerved that ah Aequate hire, in the cale of 
I invalid contract of Moaliibur, cannot, in the opinion of Aboo T5905, 1 
exceed che quantity ſtipulated. According to Mohammed; on the 1 
cColſtrarß whatever may be adequate, without any regard to the quan- j | 
tity ſtipulated, muſt be given? ag, has been already explained in treat- 
ing of parigerſbip.—In a. caſe where the contract proves iu vakd, an. 
adequate hirę Is declared; ingthe Rawdyer Ax, to:be due, although 
no profit ſhould have been acquirgg, becauſe the hire. of a hireling is. 


due upon the delivery either of profit or ef labour, and. the delivery of 


one or Both. of theſe here takes place, — It i is recorded from Aboo Dοον 
that nothing in ſuch caſe is due, 6 opal its analogous reſemblance 
to a valid contract of Mozdribat ;—that.1$ to fay, as in a valid contraſt .. 
of Mozdribat nothing i is due to the manager. in the event of there being. 1 
no plofit, ſo, i | the contract be invalid, nothing! is due to him a . 
tiori. lt is furtlier to be obſerved that the ſtock of an invalid T 
of Mozdribat is not %0 be. replaced or accounted fof in caſe of ite lok'or . © 
deſtruction ; that is to. ſay, indemnificatien is not incumbent upon 
the manager; — becauſe, as there is nd reſpohſibility for a loſs of ſock. 
8 5 neither i is there any in an invalid contract; and 
alſo, becauſe, As. the. rgana er in the caſe of an d contract K only 7 
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a bijreling, and the Ttock remains in his poſſeflion merely that he may 
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and not b. ANOTHER recjifits, i in contracts of Myzbribar, is that where . 
3 condition creative of an uncertainty with reſpe& to the profit ; for * 
ſuch a condition invalidates the contract, from iks deſtruction of che + 
object of it. Any other invalid conditions, however, excepting this, 
or ſuch as are oppoſite to the nature of the oontract, do not invalidate 
che contract, but of themſelves fall to the ground, as in the caſe of « 
condition of toſs to the manager, (where. it is ſwipdlated that . what= 
<« ever profit may accrue h be ſhared, between the proprietor and 
< the manager, according to their agreement; but that if any de 
<« fult, it ſhall fall entirely on the manager.“) The contract 
| Moxiribat, therefore, is not annulled by the ſtipulation of Wan 
of this nature, but the condition itſaf is null; becauſe; as the can- 7 
dition is merely redundant, and is neither productive of a diſſolution « 
the partnerſhip, nor of uncertainty withipreſpe&.to- ets, probt, che | 
contract of Mosaribur is not thergyy rendered invalid; in the ſame. 
manner as agency does not become invalid from the ene 
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that the flock - Azoriith e in n Ee 18 n 5 proprietor deliver 

== over the ſtock to the manager, and-retain no ſeiain of it, becagſe 
the manager: is in the manager's hands in the nature of a depoſit, and muſt hi 

fore be in his ſole poſſeſſion, and in no refpe& in goſfe 

prietor. It is otherwiſe in a contract of pr rue pip ' 


contract of Modribar, the property is applied by the — patty; and 


the labour by the other; hence it is indifpenſable that the prijety 

remain entirely with the manager, in ortler that he ma y be competent 

to perform the neceffiry labour with regard to it; Whereas; ff part” 
; 3 the labour is s ſupplied by both: IT 3 N if it were ſti- 
3 1 ves ae, eee Pu 
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A CONDITION of management. 10 the e of the dock il in-  A-condition | 
| validates. A contract of Mozdribat ; | becauſe, where ſuch a condition Sonar”, 


exiſts, the ſtock can never be poſſeſſed ſolely by the manager, where- 5 e Re. 
fore he cannot bg coripetent to. act with reſpe& to it, and thus the contra 5 ch 
object of the contract (namely, a participation in the profit) cannot be e 
effected; and this, whether the proprietor be of ſound underſtanding | 

or otherwiſe, (fuch gs : an infant,) begauſe, as the poſſeſſion: of the 

ſtock is eſtabliſhed in the proprietor in virtug of his right. of ptopesty, 

ſo long as it continues in his poſſeſſion no delivery of it to the ma- 
pager can be-certified. In the ſame. mannery alſo, if one of two 
Mio fribat partners, or one of 'two Adu partners “, deliver ſtock W 22 1 


9 perſon 3 in the way gf a Mzdribet, and ſtipulate that the other hens we 
1 ſhall alſo engage in the fhranagement of it, ſuch cantract 3 

aadribat. is npl ll. — becauſe the other partner is alſo a proprietor of n 
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of the ſtock, and ſtipulate that he alſo ſhall unite with the Mozdrib, 3 | 

or manager, in the management of the ſtock, ſuch agreement or 3 

contmget is invalid, where the Pntractor happens to be incompetent, . 99 
—that f is; where he is a petſon who (like a privildged ſlave) cannot rec 

i lawfully undertaks the management of ſtock, it thę way of Mozdribat: 

Where, therefore, a priviledged ſlave gives ſtock to another to 

manage in the ay of Mexdribar, ſtipulating that he ſhall, eonjunctly 

with the manager, act with ok to the ſtock, for a proportion of 

the profit, the contract is invalid, becauſe although the flave be not 

actual Propnietor of the ſtock, yet as he has a poſſeſſion of it, with the | 

power of . he is held to be the ſame as | the rte 
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; and therefore his poſſeſſion of it is deftr6Riv6 of the liste) 6 e 
unleſs he be contract. But if the party be compttent to receive ſtock „and dc as 
— it, 3 manager, then the contract in queſtion would not be in lid; 3—as 
where, for inſtance, a a father, or a guardian, gives the property of his 
infant charge to any perſon, to manage in the way of Mizdribat,' ſti 
_ pulating that he himſelf, in exchange for a certain ſhare of the profit, 
tall join in the management of the ſtock ;=in"whiph eaſe the ch 
tract is valid; becauſe, ſuch a perſon beiſig hirdſ#lf entivled to utider- 
take the management of the ĩnfant's property, in the way of Moxd- 
ribat, is equally entitled to Join 1 n the ory, pede it wt obs 
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The manager As contrakts of Mozdribat nee nts to 17 6 aße not e. 
is atliberty to ſtricted to time, place, or other circuenſtunces, it is therefore af 
ſtock accord- for the manager to purchaſe or ſell, ꝙ to eat of, or travel With, the 
brows ſtock: or to lodge it, either as 4 Bald or a dp; becauſe the ets 
tract is unreſtricted; and the object of it is the acquilition- of profit; 
and as this cannot be accompliſhed but by tra, the contract of courſe 
extends to every occurrence in commerce; and the appoiritmetit of 
| an agent, or the giving property by way of Baz4?, or the depoſit of 
Be property fre al occurrences of commerce and in the fame thatiner, 
travelling is evidently ſo, becauſe a truſtee, who has no power of ac. 
tion with reſpect to his truſt, has yet a power of travelling wity it, 
and therefore a manager, who has the power of action with regard 
to the ſtock, is entitled to travel with it 4 forruri —»beſides, he 
word Mozdribat in itſelf implies this power; as it is derived from 
Zirrib, which ſignifies 10 2valk on the ground, or," in other words, to 
travel. It is recorded from Aboo Tooſaf that a manager is nbt at I- 
berty to travel; and he has alſo related an opinton of Eanttya, that & al 
the proptietor ſhould give the ſtock to the nianager in tits on city, | 
| the manager is not in that caſe at liberty to travel; bechuſe'ts travel 
with property is an unneceſſiry cndangermeiit of it; but that, ir the I 
Proprietor give the ſtock to him! in ſome other city than his owu, he 
5 2 may 
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may then-travel to his own city, bende d A bel ly che u con 


ſhould continue always travelling; and as the proprietof \knowingly 


gave him the ſtock in ano/ber eity than his own, it may be preſumed 
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n 


1 A 
% 4 k% I r : : # 
4 1 


, - = 0 — a. 5 23 * 


Ir i tide h ful t 4 a 6 le erte the dock t. to ati: 


in the way of Mozdribat,' unleſs. with the conſent of the proprietor; 
or unleſs he ſhould have empowered him to act according to his own 


 fince both being of equal force, one cannot yield to the other, — 


Hence it is neceſſary either that an expreſs permiſſton ſhould have 


been given, or an abſolute and diſcretionary power have been dele- 


judgment and diſcretion; becauſe a thing cannot include its ke, wi 


but he cannot 
entruſt it to 


another in te 


manner of 
M iribat | 


wv vo 
nr! n 


gated.— This caſe, therefore, is ſimilar to that of the appointment of 
an agent; for one agent has not the power of appointing another 
agent, unleſs the conſtituent” ſhould have ſaid ** act according ts 


« your own judgment and diſcretion.” —lt is different with t 


to the .depofiting of property, or giving it by way of Bazdr, — 


theſe acts are lawful to a manager, as they are of a nature inferior to 


a contract o Ae, and a _ may include its inferior. 0 


"1 
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Ir is el manager e to any one Güt of the 3 


Mexdribat ſtock, although the proprietor may have ſaid to him 4 act gd l. 
25 according to your own diſcretion; becauſe the proprietor of the Loo 


ſtock, in giving this diſcretional power, means to give a latitude with , 
reſpect to ſuch things only as are relative to # ad; and a loan is nt 


connected. with trade, but is a gratuitous deed,” in the fame mannet 


as charity, or a gift; wherefore, by giving a loan, the objef? (namely, 
#r0fit,) caunot be obtained, ſinee to receive back more than what is 
lent is not awful. Giving property i in the way of Mozlribat, on the 


other hand, is in the nature of trade, and therefore a manager in fuch 5 


a caſe may give the ſtock which is is the fubje&" of it, by way of 
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20 according to his judgment and diſoretion. The eaſe is the ſame 
with reſpect to partnerſhip. and commixture of the ſtock with he 
manager s own property ;—that. is: to ſay, if the manager ſhould: oom · 
mix the ſtock with his own property and thus become a partner 
therein, it is lawful, provided. the proprietor have empowered him to 
act according to his judgment and diſcretion, becauſe mixture and 


copartnerſhip are in the nature of trade, and the Power ſo um, * 
cba held to extend to it. 


4 t - 
\ 


"4 bis ck 
5 a 3 ine: ; rope to > ine * way af Mexdribes, 
refit his management of it to a particular city or to particular arti- 
cles, it is not lawful for the manager to deviate therefrom; becauſe 
this is in the nature of a commiſſion of agency; and as reſtriction is 

attended with an advantage, it is therefore allowed to operate (An 
explanation will hereafter be given of the nature of reſtriction).— 
Neither is it lawful for the e under ſuch circumſtances. to 
give the ſtock by way of Bat to another perſon, to be carried by 
him from that particular city; for as it is not lawful for the manager 
himſelf to carry it from that city, he therefore is not entitled * 
* ſuch a N to another. lr .% | 


% 
, 


3 violat- Ti the proprietor ceftri the managrmant, of the iock to a 
_— particular city, and the manager nevertheleſs carry it to an- 
n other city, and there purchaſe ſomething with it, he becomes 
able for the in that caſe reſponſible for the ſtock; and whatever he may 
F purchaſed with it becomes bis property, as well as the profit 
which may ariſe therefrom; becauſe he ſtands as a uſur per, ſince he 

has aſſumed a power e of action with reſpect to the property of another 

Without that other's conſent.—If, however, the manager, having 

carried the ſtock out of the particular city, ſhould not purchaſe an 

thing with it untib he had returned to the city to which the pro- 
prietor had reſtricted his power of action, he becomes freed from 


reſponſibility, (in the ſame, manner as 4 truſtee who has ont 
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che depoſiter becomes freed frbm neſpodſibilty on eee of ſacks 
oppoſition, )—atid the ſtock reſumes its former" nature of Mizdribat, 
in virtue of its continnance in the poſſeſſion of the manager, under the 3 
original contrat;—In the fame manner, alſs, if the manager, : 
bought ſomething with paſ of the Rock in the city in 
ſhould depart from it with the remaining part of the ſtock, and again 
return without having purchaſed any thing with' it, in that caſe 
both the purchaſe which was at firſt' made, and the part which 
was afterwards brought back, are conſidered in the nature of Moz4- 
ribat, for the reaſon above: mentioned. It is to be obſerved that what 
has been here related with reſpect to the managers becoming reſpon- 
ſible upon carrying the ſtock to another city, and there making 4 pur- 
chaſe with it, is recited from the Fama Sagheer.—In the Mabſoot, 
treating of Mozdribat, it is related that the manager rente x oe 

immediately on carrying the ſtock from the preſeribed city. 
more approved doctrine, however, is that the manager bebomes re- 
ſponſible immediately on carrying away the ſtock from the 3 
city; and that upon his making a purchaſe with it in another city 
the reſponſibility becomes fixed and permanent, ſince there then exiſts 
no probability of his bringing it back to the preſcribed city— The 
condition ſtated in the Jama Sagheer, therefore, of the manager 
making a purchaſe out of the city, relates to the of the 
reſponſibility, and not to the original birth of it, which takes: com 
— on ee the e out df 1 77.0 15 
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Ir a . give ſtock to ne by way & Nan. on EY Areftrifioa 
tion of his making a purchaſe with the faid ſtock in'the market-place paw, 2 
of a particular city, the condition is invalid; beeauſe a city, notwith- cityis invalid, 
ſtanding the diſtinction of its parts, is yet like one place, and _ 
reſtriction is therefore uſeleſs. —If, however, he expreſsly limit the 
purchaſe to the mar lei- place, by ſaying, purchaſe with this ſtock 
* in the market-place, and no where elſe,” a purchaſe made out of 
the warket- place is in that caſe unlawful * ener place. 

8 | this. 


unleſs flipu- 

lated under 
— 

ceptĩon of 


6 
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this inſtance has expreſely declared that ©* he ſhall not make a. Pur- 
chaſe out of the market · place; and the proprietor is aut 
to lay this reſtrictien The reſrictiem here mentioned is to be under- 
ſtood in the proprietor ſaying to the manager, 75 I give-this ſtock to 
you on condition that you act with it in ſuch @ manner, —(© that 
«© you purchaſe cotton with it,” for example; ) or, on condition that 
« you employ it in ſuch a * '—and ſo alſo, from his lay Ving, 
« Take this ſtock and employ it in Koofa;”. or, Take this ſtock 
on condition of half the profit - ariſing from it in  Koofa,” —If 
however, the proprietor were ſimply to fay, ** Employ this ſtock i 4 
„ Koofa,” the manager may then employ. it in Koofa or out of 
N proofs, 1 thels points, are connefted N b . 


3 
} 
þ 3+ 0 


The manager 17 the i * to i manager, 6c Take this ſtack, on | con; 
may be. dition that you purchaſe and fell with it with a particular perſon,” | 
cena, ſuch reſtriction is valid, being founded on the particular eredit in bu- 
a. ſneſs of the perſon to whom it relates. alt is otherwiſe where he fays 
Take this ſtock on condition that you purchaſe with it from the 

44 people of Koofa,” or <* ſell it to them;%—or; ** Take this ſtock for 

«© a Sirf-fale, on condition that you purchaſe with it from Sirrdfs, 
£ [bankers] or fell it to them; for if the manager, (in the former | 

| znflince,Y ſell the ſtock in the city of Kogfa, to a perſon who is ngt 
an inhabitant of that city, or (in the latter inſtance) ſell it to ſoine 
one who is not a Sirrdf, his act is lawful; ;—becauſe the frft of theſc 
reſttictions is merely a reſtriction in point of place; for as the people 
of Koofa are all different in regard to their judgments and manner of 
tranſacting buſineſs, the reſtriction to them in general could be attended 

with no advantage, whereas the reſtriction to the Place i is advatitage- 
ous in regard to the preſervation of the ſtock: and the ſecond 
of theſe reſtrictions is a reſtriction to 4 particular. moge of ſale; 
" «ar as he did nat confine the. reſtriction to any one individual, 
but to a 3 ſet of ey. who proſecute. the, | baſes 


\ 


ends. 4." reine „ 
of Se, „ bedenkt that the reſtriction was meant merely to a S 


ale. Such is — in common Sebepttioh, © of ite prior wal 
in theſe tio particu but not in others. 
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Ir the proprictor limit the Moxdribat to a particular dad. the The contract 


contract becomes null at the expiration of that period; beeatſe, a8 this Kalles I 


z 4 commiſſion of agency, its continuance is therefore teſtricted to the operation, io 
period ſpecified; and as the reſtriction of its duration may be advan - 7 4 
tageous, it therefore operates in the fame manner as. a reſttiction 10 ee e 

E Ae mode Wa". PEO SET SAO, 


AW a > 50 Len boy 

A MANAGER is not at liberty to — with the - lock; 2 fave, r 
who would become free by being transferred to the proprietor; he- ow 2 | 
ther from the citcuraſtance of affinity, or from any other cauſe, (as if ger, ger, which is 
the proprietor had already vowed to emancipate him,)-ecavſe the of; ———— | 


$5 


contract has been made with a view to the acquiſition of profit, which in vine of | 
can be obtained 6nly by repeated affs, fuch'as Previous purchaſe and reſpeft to the 
ſubſequent /zl+ ; ang to this hf the Pele ul BY fins „ 
bar: — and for this reaſon the purchaſe of all ſuck things as do not be- 

come property in virtue of ſeizin, (fuch as ine ot carr ion), is not 
comptehended in a' Mozdribat contract. (It it otherwiſe" with re. 
ſpect to the purchaſe of a thing under an valid ſale; for this-is 
cotaprehended in a Moxdribat contract, ſince the manager may law 
fully fell that thing again after ſeizin; and conſequently profit, which, 
o the objedt of the contraft, may in that caſe be btaiped.)—If, there- 
fore, A manager rchaſe A ſlave who becomes free with reſpecg to 
the proprietot ' the ftock, fuch purchaſe is not inc ed in the 
. r, but is een to have been made for the m. 
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v een ee ee l 
fort of ſpecie for another: hence air means tot only a banker or many danger; ut alſo 
. e eee e Ear „ ar of 57 
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The auger .. 
cannot pur- 
_ Chaſe a ſlave, 


free with re- 
ſpedt to him - 


elf, where 
any profit has 
been previ- 
ouſly ac- 
quired upon 
| te flock. 
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nager « bimſelf;: for the bargain. being valid with reſpet to the pur- 
chaſer, is therefore effectual with reſpect to him, in the ſame 


manner as in the caſe of an agent bor raf who "oppoſes his con- 
ſtituent. Nas . . 1 5 | | 7 FI 80 F : 


? ; p * 14S 
— 7 1 9 . # * A 1 S% 
- * - 1 * 
* 


» ly of 

Ir i is not n bs a manager to WE Ys a "om 7 18 frag with 
gelben to the manager himſelf, where a profit has, been, gained upon 
the ſtock ; becauſe the ſhare of the manager (namely, in the profit) 
would in this caſe become emancipated from the whole Nock, and con- 
ſequently the ſhare of the proprietor would be vitiated “, according to 
Hanegfa. (The two diſciples hold that it would bectink emancipated, 
. becauſe of the known difference of their opinion from that of Haneefa 


- 


concerning the dviſibility or indiv ufbility of manumi on.) —Now, 


where a ſlave becomes emancipated, either wholly, or in part, he is no 
longer a lawful ſubject of ſale; and conſequently the end of the con- 
tract (namely, the acquiſition of profit,). cannot by this means be 
obtained. Hence it is not law ful for a manager, W \ where 2 profit has 
been gained upon the ſtock, to purchaſe a ſlave who, with cg 


himſelf, becomes free.—If, however, he ſhould make this purchaſe, | 


under ſuch a circumſtance, he becomes reſponſible | for the, amount of 
the Mozdribat ſtock fo expended, becauſe: he is then beld to have 


made the purchaſe for himſelf, and he has paid the price out of the | 
ſtock.— But i if there have been no acceſſion of profit. to the ſtock, the | 


manager may lawfully purchaſe . a ſlave that is free with 1 eſpect jo 


free.— And if, after the purchaſe, a profit: ſhould wiſe, from. the 1 


himſelf, becauſe there exiſts, no bar, in this caſe, ſince the manager 
has no ſhare, in the purchaſe +, ſo as to, render, his portion in the ſlare 


e Ae is nr is rendered adde a 
Jo ONE; (Sce Manumiſſun.) # Br Ot 

- For, as no profit has been, as yet, 3 1 488 
oily thing i in which the manager has any ſhare, it « fllogs that no part of the manager's 
property is ft in the — | | 


increaſing | 
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increaſing | in value, the! manager 30 portion of the Hye, invalying is | 
ſhare of the profit, is emancipated; and he is not, in this caſe, in any . 
reſpect reſponſible to the proprietor of the ſtock *, becauſe neither the e 
increaſe of the value, nor the ſhare acquired bs the manager, were 
effected by his means, but operated of themſelves independant of his! 
will or endeavour. Hence this caſe is the ſame as where wporſors be, / 
comes heir to a relation, or to ſome one elſe; as if a wife ſhould: TAW... 
chaſe the ſon of her huſband, and ſhould afterwards die, leaving be- e ,, 
hind her huſband and brother; in which caſe the child becomes; frees, © Us 
and the father is not in any degree reſponſible; and ſo alſo in the caſe 
in queſtion. (It is to be obſerved that the ſlave in queſtion muſt per- 15 
form emancipatory labour to the proprictor of the ſtock,” to the amount 
of his ſhare in him, as the proprietor's property is involved in his per- 
ſon; he muſt therefore perform — labour, in the ame 
n 10 den 1 e leak -. 
zin BEOS, . 2 * „ 0 91 8 
Ir a 1 give. one Fee 0 to be e eee in conſideta· Caf ot the 
tion of a moiety of the profit, in the way of Mozdruet, and the ma- 7.4 pur- 


a fe- 


nager purchaſe, for the thouſand dirms, a female ſlave of the value of mu 8 
theſe thouſand, and after wards have carnal connexion with her, and * ach upon 
ſhe, in conſequence produce a child alſo valued at one thouſand ir, 

and the manager claim the child, and- the child after wards increaſe in 

value to-fifteen hundred dirms, in this caſe the proprietor of the ſtock 
has it at his rien either to claim emancipatory labour from the ſlave - . 
the manager's child] to the amount of one thouſand ty hundred and 
fifty dirms ʒ or to eancipate him : but the manager does not owe an 
indemnification to the proprietor for his ſhare, though he be rich. 
The reaſon of this is that there is a preſumption of the validity of the 
elaim here made, fince-it-is poſſible that the female flave may be the 
WI 92 of the manager, by her 8 Ts angel ings firſt: Toracted £7 


Wich 26 bus oa 7474 52 2 | 8 3 


. That 1 1 owes u no 1 * the vitiation 8 his properpin the fave ; 
from this circumſtance, 
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with a ſtock of one thouſand dirms, two flaves, and each of them af- 
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kw] in marriage to him, and afterwards fold kao to > Un in behalf of 
the Mozdrtbat ſtock ; and that the child which ſhe produced may have 


been the iſſue of his cohabitation with her: but his claim to the child 


was not effectual, (that is to ſay, the child was not emancipated,) 
becauſe. the condition of its emancipation (namely, his right of pro- 
perty in the ſlave) did not in any reſpect appear, as no profit had as 
yet ariſen from her; for the value of each (namely, of the mother and 
child) was exactly equal to the amount of the ſtock, and conſequently 
no profit exiſted in either of them; in the ſame manner as where the 
Mozãribat ſtock conſiſts of different ſubſtances, and the value of each 
ſubſtance is equal to the ſtock, —in this way, that a perſon purchaſes, 


terwards becomes worth one thouſand dirms,—in, which caſe no profit | 
is held to exiſt in either of them; and ſo alſo in the caſe in queſtion; — 

and as no profit appears, it follows that the manager obtains no ſhare 
| whatever i in either the ſlave or the child, and conſequently that his 
claim is invalid: but. upon the child exceeding the ſtock in value, 2 
© profit then appears, and conſequently the claim formerly made then 
becomes valid. It were otherwiſe if the manager were firſt to eman- 
eipate the child ®, and afterwards the value of him to riſe, for this 
emancipation would be altogether invalid, (that is to ſay, would be 


nneffectual after the appearance of profit, as well as before,) becauſe 


the liberation is an indication of manumiſſion, and the indication being 
null at the time, from non-exiſtence of a preſent right of property 4, 
cannot afterwards become effectual in conſequence of a ſupervenent 
right; whereas claim, on the other hand, is an expreſs notification, 


and hence may lawfully: be admitted as effectual, in conſequence of i 


ſupervenient right ;—(in the ſame manner as where a perſon, * 
| declared the Mm of {om $ be free, afterwards purchaſes him; 


2 That is to fay 61 it were 8 if the manager's claim m ( invelving the emancpei 
oh * of the child) were firſt admitted, &c." | 


+ As the manager acquires no right of f property in he child until fuch time as a a pik 
which 


| be obtained upon it, 
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which cafe the {lave, after the purchaſe, hc free; in virtue of 
the previous declaration and the clain being effectual after the ex- 
iſtence of profit, and the parentage, alſo, being eſtabliſhed, it follows | 
that the child is free, 1 in virtue of the manager s right of property in * 
part of him: and no compenſation for any part of his value is due from 
the manager to the proprietor of the ſtock, whether the manager be 
rich or poor; ; becauſe the freedom of the child is eſtabliſhed in virtue 
of the parentage, and alſo in virtue of the manager's right of property; 
(that 1 is to ſay, in virtue of both: ) but as the right of property is 
eſtabliſhed ſubſequent to the parentage, the freedom is therefore re- 
ferred to the right of property, which takes' place independant” of the 
will and endeavour of the manager, and in which therefore he is guilty 
of no tranſgreſion; and as the indemnification for emancipating a ſlave* 
is an indemnification for damages, it is not due but in à caſe of tranſ- 
greſion. The proprietor of the ſtock is entitled, on this occaſion,” to 
demand emancipatory labour of the male ſlave, becauſe the property 
which he had in him remains, as it were, detaineũ in him and he is 
alſo at liberty to emancipate him, becauſe a ſlave who owes ernancipa- 
| tory labour is (according to Haneefa) like a Mokitib; and the pro- 
prietor is therefore empowered to emancipate him.—If the proprietor 
require the labour, the ſlave muſt perform it to the amount of one 7hou- 
ſand two hundred and 22 dirms; for the proprietor is entitled to one 
thouſand on account of the loch; and the remaining five hundred,” 
which is the profit, is equally ſhared between him and the manager ; 
the labour, therefore, muſt be performed to the amount above ſtated ; 
and upon the proprietor thus obtaining that amount of him, he is then 
entitled to take an equivalent for half the value of the mother; becauſe» 
the proprietor being entitled to one thouſand DIRMs out of the twelve 
hundred _ Hf 7 on account ed the ſtock, (which _ muſt always 
5 vere” 


*'As where 2 partner: (for inflance) emancipates his ſhare in a flave; which Bache 
his ultimate freedom in toto, and is therefore, in its ae deſtructive 252 * 
of the ones * (cc e | 
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be firſt fatisfied,) it follows that the female ſlave is altogether profit, 
and is therefore equally ſhared between the proprietor of the ſtock and 
the manager: and as the manager formerly preferred a claim that was 
valid, (ſince there was a preſumption that he might have cohabited 
with the female ſlave in virtue of marriage, ) and the effictency of 
which remained ſuſpended only on account of the defect in his icht 
of property, and became effectual on the eſtabliſhment of that right, 
by which means the female flave becomes his Am-IWalid, —he {the 
manager] 1 18 therefore reſponſible for the ſhare of the proprietor, whe- 
ther he be rich or poor, becauſe the reſponſibility in this inſtance is 
reſponſibilty for afſe umption of property, and a ref ponfibilit y of thi is na- 
ture does not remain ſuſpended on tranſgre Non; —in the ſame manner 
as Where a perſon, in virtue of marriage, cohabits with the female 
ſlave of another, and a child is born of her, and this perſon afterwards 
obtains, by inheritance, a right of property in her, Jointly with an- 
other perſon, —in which caſe the perſon in queſtion is reſponſible to 
the other for his ſhare; and ſo alſo, in the caſe in ene OE: 
to ee, oe the child, a as before treated * N 
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25 manager bÞ., a manager give ſock to another perſon, in the way of f Moxdribar, 
HE _— me without authority from the proprietor of the ſtock, in that caſe the 


hands t 
3 firſt bs Principal Parner is not —— [for the — _ oy 
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that other's employment of the ſame, until ſuch time as profit ſhall 
have been acquired thereon: but whenever profit takes place, then 
the principal manager becomes reſponſible to the - proprietor of the 
ſtock.—This is recorded by Haſan as an opinion of Hanegfa.— The 
two diſciples maintain that the primary manager becomes reſponſible, 
immediately upon the action of the ſecondary manager, whether profit 
may have been acquired or not: and this is agreeable to the Zabir Ra- 
wachen. — 5 her holds that the primary manager is reſponſible for the 
giving of the ſtock to the other, whether that other may have acted 
with regard to it or not; (and there is an opinion recorded from Aboo | 
 Toſaf to the ſame effe&;) becauſe it is lawful for a manager to give: 
the ſtock by way of a depoſit, but not by way of Mozdribat; and as, in 


the caſe in queſtion, it was given by way of Mozdribat, the manager 


. 229 
account of having o given the ſtock to the 10 or on debut of nager, is re- 


ſponſible to 
! the proprie- 
tor, upon any” 


+ profit being 
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was therefore guilty of a treſpaſs, and is conſequently liable to reſpon-- 


fibility.—The argument of the two diſciples is that the ſtock is here 


in reality given as a depoſit; and is only rendered, Mozdribat- by the 
action of the ſecondary manager; therefore (fay they) there are 
« two circumſtances in this caſe, and we pay attention to both cir- 
e cumſtances, and determine, accordin gly, that reſponſibility taxes 
place in caſe of the action of the ſecondary manager; but if he do 
not act, and the property be loſt in his poſſeſſion. without any 
4 tranſgreſſion, reſponſibility 1 is not in that, caſe incumbent.” —The 
reaſonin 8 of Haneefa is that the mere act of giving, previous to the 


action, is a depot, and after the action it is an entruſling, i in the man- 


ner of a Bazdt ; | and as both theſe deeds are lawful to a manager, he 
is not conſequently. reſponſible for either of them: but, upon profit 
accruing, the firſt manager renders the ſecondary one a ſharer with 
him in the ſtock, and is therefore reſponſible in the fame manner as 
if he had mixed the ſtock with the Property of another, in which caſe 
he would have become reſponſible in conſequence of his having 
rendered that other a ſharer i in the ſtock; and ſo alſo in the caſe in 
queſtion. All this ere on a W 0 of both the Mozdribats | 


- 
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bein 8 e but if one or both of them be invalid, then the primary 
manager is not reſponſible, though the ſecondary manager ſhould 


have acted with regard to the property ; becauſe, in fac caſe, the 
ſecondary manager is conſidered as a hireling, entitled to an adequate * 


hire, and not to any ſhare in the profit. Mohammed, in the Maßhoot, 
obſerves that, in caſe of the validity of the Mozdribat, the primary 


manager becomes reſponſible; but he has not ſtated the conſequences 


with regard to the ſecondary manager. Some have ſaid that he is not 


reſponſible, according to Hansa and that he is ſo, according to the 


two diſciples; proceeding on the different opinions which they have 


maintained with regard to the truſtee of a truſtee, —Haneefa holding 
the principal and not the ſecondary truſtee to be reſponſible; and the 


two diſciples holdin g the proprietor to be at liberty to take the com- 


penſation from which ever he chuſes; and fo alſo in the caſe in queſ | 


tion. —0thers, again, have ſaid that the proprietor is at liberty, 1 in the 
opinion of all our doctors, to take a compenſation either from the 


principal or the ſecondary f manager ; and this is the common opinion,— 


This 18 evidently the opinion of the two diſciples, becauſe, according 


to them, a "ſecondary truſtee is reſponſible: and it is alſo evidently 
agreeable to the opinion of Haneefa; be ; becauſe the principal manager 


Was guilty of a tranſgreſſion, in giving the ſtock to the ſecondary ma- 


nager without the proprietor's permiſion and the ſecondary manager 
was alſo guilty of a tranſgreſſion, in taking poſſeſſion of the property 


of another without his conſent. -Refiedting the two caſes of a ma- 
nager and a truſtee, the difference between them, according to Ha- 


neefa, is that the ſecondary truſtee takes poſſeſſion of the depoſit with 


a view to the benefit of the principal truſtee, and is therefore not re- 


ſponſible;—whereas the, ſecondary manager ſeizes the ſtock with a 
view to his own profit; on which account it is proper to make him 


reſponſible. - It is to be obſerved that, upon the primary manager be- 


coming reſponſible for the ſtock, the contract of Mozdribar between 
him and the ſecondary becomes. valid; and the profit is participated 


between them agreeably to their tpulation ; becauſe the primary 
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manager becomes proprietor of the Motdribat ſtock, in 4e of 
his reſponſibility, from the time that he exceeded his authority, by 


making it over to another without the owner's conſent, whence it is 
the ſame as if he had ſo given his gun property.—If the proprietor, 
on the other hand, ſhould require the indemnification of the ſecondary — 
manager, then the ſecondary muſt revert for ſatisfaction to the pri- 


mary manager, becauſe of their contract of Mezdribat, as he acts on 
behalf of the primary manager; in the ſame manner as where a pro- 
prietor takes a compenſation from the truſtee of an uſurper, in which 


caſe the truſtee has recourſe to the uſurper; and ſo likewiſe in the | 


caſe itt queſtion : and alſo, becauſe the principal manager deceived 


him in the body of the contract. And in this caſe alſo the contract of 
Mozdribat between the primary and ſecondary managers is valid, be- 


_ cauſe reſponfibility ultimately falls upon the primary manager, and it 


is therefore the ſame as if the proprietor had takeri a compenſation 
from him firſt: but the profit, in this caſe, is fair and lawful to the 


ſecondary, and not to the primary manager ; becauſe the ſecondary is 


entitled to the profit on account of his management, in which there is 
no baſeneſs; but the principal is entitled to profit merely from his 


right of property, which, being founded only on the payment of the 


compenſation, is not altogether free from baſeneſs, ſince a right of 


property merely conſtructive is in one Flaps eſtabliſhed but in nd „ 


— it is wt nn b N þ 


pee give Poperty to ne AER: way of Mozdribat, on 
* of half the profit, and with permiſſion to him to give the 
property to another in the way of "Mozdribat and the manager, ac- 
cording]y, give the faid property to another by way of Mozdribat, on 

condition of a third of the profit; and the ſecondary manager employ 


the ſaid ſtack, and acquire profit upon it, in that caſe, if the pro- 


Caſe of a 

manager en- 

truſting the N 
ſtock to a ſe- Mo 
condary ma- 
nager, with 

the | proprie- 

tor's concur- 

rence. - 


prietor ſhould have ſaid to the firſt manager, Whatever advantage 


2 Gow Hnitker may grant upon it is between you and me in an 


eee chen a half of the whole profit is-due to the pro- 


prietor, Pha 
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Widder, one third to the — and eve ſinh to che pri- 


mary manager; — becauſe the act of the primary manager, in giving 
the ſtock to the ſecondary manager by way of Moraribur, was law- 
ful, as he had the conſent of the proprietor thereto ; but as the pro- 
prietor ſtipulated to himſelf one baff of the whole profit, he is thete- 


fore entitled to it, and the remaining half is all with which the ma- 
nager has any concern; and as he agreed to give a third of the whole 


to the ſecondary manager, there will remain of courſe only ane fixth 


of the whole to him. One half of the profit is, in this inſtance, fair 


and lawful to the two managers, although the primary manager has 
not employed himſelf, [with regard to the ſtock, ] becauſe the in- 


duſtry Ne manager is held to be that of the primary: in 


the ſame manner as where a perſon hires another to make him a gar- 


ment for one dirm; and the perſon ſo hired hires another to do the 
work for half a dirm; in which caſe, although the principal bireling 
does no work, yet he is fairly and lawfully entitled to the profit of an 
half dirm, as the work of the ſecondary is oonſidered as bis work. But 
if, in the caſe in queſtion, | the proprietor ſhould have fad, What- | 


ever advantage Gop Almighty gives to you, is between vou and 
me in an equal degree; then the ſecondary manager is entitled to | 
one third, and the remainder is divided in an equal degree between the 


proprietor and the principal manager ;—becauſe, i in this inſtance, the : 


proprietor commits the diſpoſal of the property to the firſt manager, 


ſtipulating for himſelf one half of the whole profit which may accrue 


from it; and as, by this ſtatement, two thirds of the profit accrue, 
thoſe two thirds are equally divided between the proprietor and the | 
| manager,—lt is otherwiſe ; in the preceding caſe, becauſe there the pro- 


prietor had ſtipulated for himſelf one half of the whole profit : hence 


| there i is an evident t difference between the two * 


OY the Pipe if the Back: PIN. 1 4 1e e 
66 | ſtock in order that whatever profit may reſult to you therefrom be 
15 «ney divided between us; . at the ſame time, give him per- 


cuar. u. M* O 2 K TI's 'B r. 3 
miſſion to have it nianaged by PEE E” 


manager entruſt it to another manager 
profit to him, in this — —— 


manager, and the other half is divided equally between the pr 


,- - 


and the 5 
| jet the ſecondary manager have one half of the whole profit, and the 
proprietor of the ſtock having ready agreed to this, the ſccondary 
manager is entitled to one half acc ; and as the proprietor 
eſtabliſhed for himſelf one half of the profit that might acerue to the 
primary manager, and one haf only of the whole accrues to him, (as 
the half which goes to the ſecond: Avcrnbommer> yt mt 
i follows that this half is divided between den r 


139.2 EP £15 $4. M4 A > 


is A 1 K 5 give ſtock. to. any per 
ribat, upon condition that, of whatever 
thereon, otic half ſhall come to him, —or that, one half of the 
| increaſe, above the original amount, ſhall be divided equally between 
him and the manager,—and at the ſame time permit the ma- 
nager to entruſt the ſtock in the way of Moxdribat to another, 
and the manager accordingly give it to another in the way of 
Maxdribat, with an agreement of one half of the profit to him,— 


in that caſe the Proprietor 1s entitled to one half of the profit, 


and the ſecondary mqanagey to the ather TN WHIT nothing wht. 


ever is due to the pri 7 , for the ſtockholder having 
conditioned for himſelf one bak of the property in an abſolute 
manner, one Half therefdre goes to him; and as the principal ma- 
nager agreed to give c one half (which is the ſhare that would be due to 
himfelf) to the ſecondary manager, the ſame muſt therefore be given 
to him; hence he himſelf is entitled tonothing;—in the ſame manner © - 
as where a perſon. hires another to make him a garment for one drm, 
and thee perſon fo bired . ¾ p 
drm, nd nothing whatever woulT he dues the prnipet; ano alſo 


Vor. III. „„ H h | in 


y manager; 'becauſe the primary manager W ee 


ſecondary hireling would be'eatitled" to tlie 2 
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in ws caſe i in queſtion. But if the primary manager agree to give the 
ſecondary one tuo thirds of the profit. inſtead of one batf; then the pro- 
prietor ĩs entitled to one half, and the ſecondary to the other and the 
principal manager muſt make good to the ſecondary, from his own 
property, to the amount of one third of the profit, i in order that a 
complete ſhare of two thirds may be thus rendered to him; for here 
the primary manager ſtipulated to the ſecondary a thing which was the : 
right of the proprietor; and hence, in reſpect to the proprietor, his 
agreement is of no effect, fince, if ſuch were the caſe, it muſt neceſ⸗ 
 farily follow that the condition he had himſelf eſtabliſhed was null; 
yet there is no illegality in referring the obligation of it to, his own 
perſon, fince it relates to a fixed and certain object, inter woven in 3 
contract which he was competent to make. Hence he becomes re- 
ſponſible for the ſafe delivery of two thirds to the ſecondary, and con- 
ſequently the diſcharge of the ſame. is incumbent upon bim. Beſides, 
he has deceived the ſecondary i in the body of the contract, which j isa 
cauſe of recourſe, —that is to ſay, entitles the ſecondary to reyert 

and have recourſe to the principal in the ſame manner as where : a 
perſon has been hired ta make a garment for one dirm, and he again A 
hires another to do the work for one dirm and a an half, —in which : 
caſe the ſecondary hireling is entitled to an half dirm from the 


property of the mn 9 ;—and ſo likewiſe | in the 5 
at | 


* 
* 
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The contra 1 „ 
renne prietor of the ſtock, one third to the ſlaye of the proprietor, (on con- 
of the the probs, dition of affiſtance in the labour,) and the remaining third to hiraſelf, | 
— it is awful, whether the ſlave be indebted or not; becauſe the ſeizin 


Wong of 3 fire Þ valid; (eh where he is N. or pte 
If * 


Car. II. 


M1 0 2 4 IB Ar. 


vilged flave; and in the preſent caſe the live is privilegid, fc 


as the condition of his w 


rule of the ſeizin of à iſh 


pririlege; and agreeably to the we being 


orking with the matiager endows' Him with 'a = 


valid, a maſter is not permitted to" take from à  truſtee'ths depoſſt 


which may have been made by his ſlave, although-the flave be not 


privileged; and on the ſame principle, alſo; a' maſter may fell any 


thing to his flave, provided he be privileged:)—and the ſeizin of 
the ſlave being valid, -it-fallows--that<the-condition of his uniting 


in the management is not repugnant either to the dur of the 
ſtock ®, or to the diſtinction between the oc and the manager: 
the ee is therefore approved . (It is otherwiſe where 
it is made a condition that the proprietor. of the ſtock ſhall himſelf 


work, hpeauſa that i is 2 <6 Ae, are 


and two thirds to the proprietor of the ſtock; becauſe the earnings of 


e being valid, ———— to the . 


the ſlave are the property of the maſter, if he be not indebted; and if 00 


he be indebted they are the property of the creditors.=-The d do 


here laid down proceeds on a- ſuppoſition that the Hier, and not The On EN 
Bat «fav 


fave, has concluded the contract of Moxzdribat ;—for. if” a privi- 


leged ſlave enter into a contract of Mozdribat with a ſtranger; ſtipu- fu 


lating that his maſter ſhall act with tlie manager in t the management 
of the ſtock, the contract is invalid, provided the ſlave be free from 
debt; becauſe in that 8 . the Moxdribat ſtock is the property of the 


+ that the "maſter thall unite in n the | 
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half of his 
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1 If a flare were incapable of making — follow that a TEE of dhe flock 


pricter, his maſter, and coaſequeatly the contraft would be rendered g rat 
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2 return of it to the proprietor, which would inal 7 
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$ Whereas, if the ela in debt We dak cnt hin 
rene right of 


che fave (fre purpoſe of managing it) would, in fact, be a return e 1 8 


4. 'F / 


H h 2 | management, F 


c W 
5 7 * 1 2 * 46 8 5 id > 
*. 
38. . 


* '% 
o 


* 
— 


The contract Ts eicher che proprietor of the flock or the tnanager Would de, 


is diffolved 


_the death of contract becomes null; 15 becauſe a contract of Mexdoihat (as has been 
either party, already explained) is in the nature of an appointment of agency ;, and 
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Management, it is xequiſite that he make ſeizin of it for that purpoſe; - 
but tlie ſrtzin of the proprietor is repugnant to a due delivery g. If, 
however, the ſlave be z/o/vent, the contract is valid, as in that ex 
che n ae chien 4 Eger ing 
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agency ceaſes by the death either of the conſtituent or of the agent; 
and inheritance does not take Place with regard to agency, a8 hat 
been already demonſtrated. | V * 


1 


7 WY , . | W 


Ix the proprietor of the ſtock Peppe am apoſiats, 20 f be e, 
Aa foreign country+, the contract of Mozdribat becomes null;. becauſe 
his being united to a foreign country is equivalent. to his. death, 
„ then divided amongft his hears. * 
If, on the other hand, he ſhould not be united to a foreign count: 
ee eee lee e dere a 3— 


. 4 = 
. * * 
- * 
1 a 


* Becauſe OR REES Be > "OY in effect, weer e ths 
lows that a delivery to the maſter would be nugatory. 


+ By a ſentence of the Kizee, (See Inſtitutes, Vol. U. 5. 29 


3 


„ : * 


Cory, In. * 1 O ARI BA T. 


. they then take ve: but = 
if he die in his/apoſtacy;/ they them become null, (according to He 
neefa,) becauſe his manager's ranſaGipo [with the Geck } ib the ſaws 
as his own:tratifaQtion, ſince the manager acts am hit own' account; and 
as (according to Hanegfa) the acts of an apoſtate are ſuſpended in theit 
effect ®, ſo, in. the e . ö are f 


— ae | . | >" i 2 Ry . . 
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* eee eh e eee eee ee 
to exiſt in its original ſtate, becauſe the actions of 4 perſon are ſuſ. t net 
pended in their effect, only an account of a ſuſpenſion of his right of ping ie 
property':: but the apoſtate in queſtion has no right ' of property in the 57 e cn. 
Mozdribat-ſtook;. as that belongs ſolely to the propricter: of the' ſtock; a 


and as the grohe s right of e . is / not N the © contra. —— * 
of courſe Kitkeomioges nene 9 50 ; | Ma. 
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15 tie . of 11 dock ene Mis gere ad le. Mat Alt adh'af\ | 
not be acquainted with his diſmiſſion until after he had tranſacted by = valid In: 
purchaſe and fale, then thoſe tranſa&ions are valid; becauſe he acts as an be be duly 
an agent on behalf of the proprietor;. and the difiniffion of an agent, if tusdiſmiſſion, 
it be voluntary aud intended, (that is to fay, not Virtual, ſuch as by. 5 
death,); remains ſuſpended: upon à knowled ge © of it; for Midnifon | is a 
prohibition. from action; and prohibitions, in injunctions eee 
any matter, do not operate until affer:knowledj =o a as in the 


caſe of the ee e of the 1 Alt, 


5 „ 85 thi Wu. Js Ni d + ak, 

1 cke e of the Stock Aten manager; ee Wu 

prized thereof, he may nevertheleſs til ſuch of the Moadributztock B71 
as conſiſts of chattels and effects, hecauſe his diſmiſſion from. the; priced © his 

agency. is not preventive of a fale of articles of that kind, ſince be has „ 


a right to Bale, which cannot be ee than, 1 n adi. ien 
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hands into 
money: 


but if it h 


been already 
converted 
into money, 
he cannot 
tranſact. itli 
itz 
unleſs this 
3 be of 
a ſpecies dif- 
ferent from 
the original 
ſtock, —in 
which caſe he 
may convert 


it into money 
of the ſame,” 


ſpecies. ; 


ture as the original ſtock, the caſę becomes exaQtly t the ſame as if the 
property conſiſted of goods and effects.—It is to be obſerved that all 


if the propriefor ſhould die, the manager is entitled to ſell the Moadri- 
bat ſtock; where it conſiſts of goods and effects: but he is not al- 


; tained. If, on the other hand, the ſtock has been turned into dirms or 
Lenars, he is not entitled to act with reſpect to it, provided the money 


viſion; and this can be effected only by turning the ſubject of the : 
ſtock into ſpecie.—F rom this neceſſity, therefore, he is at liberty to 


any purchaſe Whatever with the price he procures for theſe effects; 
iy becauſe there ãs no necgſſiy for his ſo doing, and hy 115 is E N 
only from maſſe, as has been EP e i ee eee 


neceſſity for his o doing. The author of the Hedaya remarks; that 


ſhould have been converted into ſpecie of a different denomination, (as 


of,. the law, allowed the liberty of ſelling i it for the. 
F out If original ſtack ; becauſe it is incumbent upon the manager to return a 
ſimilar to the original ſtock, which is impracticable otherwiſe than 
'by ſelling what he has on hand for the ſame ſpecie as the original 
ſtock; 3 and alſo, becauſe, as the profit cannot be aſcertained until the 


* 
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ſell ſuch ſtock: but, aſter the ſale, it is not lawful for him to make 


* 15 ma 
- * ** 


15 the G of a dock, which had Ge capkiſted of dyn: 
or deenars, diſmiſs the manager at a time when it has been reduced to 
ſpecie, aud the manager be apprized thereof, in that caſe he is no 
longer entitled to act with regard to it, fince there exiſts no further 


the law here proceeds on the ſuppoſition that the ſtock has been 
verted into the very ſame ſpecie with the original ſtock: but that, if it 


if the ſtock had originally conſiſted of deenars, and it be now con- 
verted into dirms, or vice verſa,). the manager is, by the bene volence 
ne ſpecie as the 


property on hand be converted into ſomething of the very ſame na- 


the rules here laid Ln with reſpect to the d;/muſſon of a manager are 
applicable to the caſe of the death of the proprietor of the ſtock.— Thus, 


lowed afterwards to purchaſe, any thing whatever with the price ſo ob- 


into which it is converted 0 with the ew of the * 0 | 
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gucke d. but if it be _— from the ſpecie of the original ſtack; 7 5 5 


he is ar eee to convert it, n fale, into the fame eee with the 
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1 che proprietor 4 the manager Aigelee the . ad che 
ſtock ſhould at that time conſiſt of debts due from others, in this caſe, 
where an * profit has been acquired, the magiſtrate muſt compel' the 
manager to poſſeſs himſelf of theſe debts; ſince he is held to be equi- 
ralent to © bireling, and his profit to be like hire. But if no profit 
have been acquired, it is not incumbent upon the manager to receive 
payment of theſe debts ; ſince he is merely a voluntary agent, and n 
compulſion can be uſed for the fulfilment of a voluntary engagemenꝰi 


(as where a perſon makes a grant to another without delivering the 5 
thing granted, in which caſe the donor eannot- be compelled: to make 
delivery of the grant.) The managen, however, is in this caſe to be 

inſtructed to appoint the proprietor agent in his behalf for the receipt 
of theſe debts; for as the rights of the contract appertain to the-com 


tractor, it is indiſpenſably neceſſary that he thus appoint the Fro 


prietor his agent, to prevent the loſs of his right. "Mohammed, in 


the Jama Sagheer, obſerves that the manager ought to be inſtructed 
* to make a: transfer, of. his claim upon the debtors to the proptietor;” 

the meaning of which alſo1s, that mo ould appoint the proprietor | his 
agent for the receipt-of the debt ; becauſe if ſuch transfer were ſuffi- 


cient, the proprietor muſt neceſſarily. be injured/in;caſe oß the debtors. bh, 
not acceding to the ſame, It, is to be obſerved that this is the rule in 


all caſes of agency. Thus, when an agent for ſalt (for: inſtance) is 


diſmiſſed, he muſt be told to appoiut his. conſtituent · agent, for the 


receipt of the debt, in the manner above mentioned. A braker, how- 
ever, muſt wal be compelled to receive any de debts bts that bee. 1 


becauſe vith brokers the Fallgen;s to 20 for lire. i : 
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de placed t to the account of the proj. A not f be original ſtock, 


Wuartkven may de [loſt or iftroyed, of the Moxdribir Wack kin" All loſs apes 


becauſe _—_—_— .; 


239 


If, at the diſ- 
ſolution of he 
contract, the „ 
ſtock conſiſt, _ 1 
of debts, te = 
manager muſt | 
be complied 
to: collect 
them, k7 ating | 
any profit has 
been a- 
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245 Ea MOZARTBAT. 
"ics the profit being a dependant, it is moſt eli "oY to refer the loſ 
to it; in the ſame manner as a loſs in property ſubject to Zaki is re- 
ferred to what is exemp? *, and not to the actual N. . as the have af 
PREY 1 a Pr of the. N of . | 

5 tree, i bid Wi e uye 
| 1s more than the pot be 1oſt; the reſponſi ility does not fall on 
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If e et., » the dockholder and . manager Aivide 1 0 hate 
—— 1 them, and continue the contract in exiſtence as before, and the whole 
1 or part of the ſtock be aftorwards loft, the manager muſt, in that 
and any ac- Caſe, return the profit to the proprietor, in order that he may appear 
1 — to recover this capital; becauſe a diviſion of the profit previous to a re- 
4 ſtoration of the capital is not valid, ſince the profit cannot be aſcer- 
„ tained until the proprietor ſhall have recovered his capital; for the ca- 
=" f . pital is the principal, and the profit the dependant ; and hence, when 
* Ee remained in the hands of the manager is loſt or deſtroyed, as he 
a in this caſe ſubject to no reſponſibility, (it being only a truft with 
65 bin,) it follows that what he and the proprietor had before taken 
poſſeſſion of is capital, and conſequently that he is reſponſible for the 
portion he had taken, and that the p portion. taken Ar Ts 


allo compared 46 got f the Rains. » 


| The manager | "a When che bias: hav eee back the whale 2} any 
| Aar Sits remain, ſuch. exceſs muſt be divided between him and the 
friexz- manager, as being profit: but if there be viel: — 

eee as he n W 


1 


The prait Te the manager and the proprictor, beg Aivided and taken the 


ed by | 
* 4 and annulled the contract of Mazdribat, ſhould again enter 
plenedrwich f. into a new contract of Moxdribat, and | the ſtock be afterwards loſt, 
N I | | wh * Arab. gs. va. L 5. 120. 8 | £ : 4; | 
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manner as if this proprietor bd wake | given on ther — . 
that which was the ſubject of the former contract to the manager; 825 e 
u which caſe, Ir the ſaid additional | a oft. we 

not affect the oontract; and ſo alſo in the caſein 
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Ir is Hwfal firs 
or upon treifty' becauſe thoſe a 80 ide Wenne aer 
ſuch, are ineladed in an abſolute contract. The 
however, miſt not be extended 
merchants, (ſuch, for inſtance, as 2. 


to the common pi 0 

for conveyance; but he can o e 
amongſt merchants. | | 

x "pn : * ; f 24 J | — BE f f : : Ws 

AccorpiNG to the Rawtdyer Ma oor, a manager is at liberty to 


give the privilege of train 8 co 4 flave whom he may have purchaſed 
with the ftock, fince this is in the nature of trafic, ES. „ 
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or entruſ a Ir a manager ſhould ſell part of the ſtock for n and af. 
—  terwards admit of a ſuſpenſion in the payment, it is lawful, according 
of it: to all our doctors : according to Hancefa and Mohammead;. becauſe, as 
2n agent is permitted to grant a ſuſpenſion of payment, a . 
f Ae nager, as having a ſhare in the profſt, is entitled to do foie 
old it for Wes 
3 _— Fortiari; 85. (the manager, however, is not teſponſible, Ca e ab 
ſulden fon of he has a rn of diſſolving the ſale, and afterwards felling the thing 
payment: upon truſt, the deferring of payment is accordingly lawful: contrary 
to an agent, as he is reſponſible to his conſtituent for the price of what 

he ſells, becauſe he is not at liberty to diflolve a ſale and fell the ar- 

ticle over again upon truſt:) and. according to. A5 Yooſaf, becauſe 

a manager may, if he pleaſe, l the fale, and ſell the article 

over again: contrary to an nba who has no n 10 as 
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11 2 8 © Lge 205 upon a truſt, ; ah », 


purchaſer eo With the conſent of the manager, ſhould transfer the payment of the 
transfer the price upon Omar, this is lawful, whether Omar be rich or Poor, becauſe 
another per- transfer of debts. is cuſtomary amongſt merchants.—Tt is -otherwiſe 
| where a guardian affents to ſuch a transfer with reſpect to the property 
of his orphan ward, as he cannot lawfully accept, in his ward's behalf, 
af a transfer upon a perſon. that is poor ; becauſe the: intereſt of the | 
orphan, is what muſt be conſulted, (whence. the power of a guardian 

is reſtricted to what may conduce to the intereſ of his ward ;) and as 
eee ee ee perſon. that BY is ae 
the orphan's intereſt, it is therefore neg. | 95165 


- 
x * 1 \ F : 


The afts of Tux acts of a Mexdrib, or manager, are of three kinds. I. Such 


2 manager 


omg”, as he is competent to perform in virtue of the abſolute contract of 


he is 3 MWMaribat; including all deeds partaking of the nature of Moxzdribat, 


\ performby 3 of its dependences; ſuch, for exam mple, as agency for . or 
. 


Cur. IV. - > 


ſale, becauſe of the neceflity for thoſe acts; and alſo — as this” 

is in the nature of a diſcharge or ſatisfaction; and likewiſe Apt, hire, 
entruſting in the manner of Baxit, and alſo travelling with the ſtock, . 
as before mentioned. II. Such deeds as he is not competent to per- or in vinwe | 

| form in virtue of the abſolute contract, but in virtue of a general nd & 2 
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power granted him by : the proprictor, to act agreeably to his own dg Fim L 


enn 37724 I A 7H — 

bable connexion with a contraft of Mozidiribet; and which are accord: Ly | 
ingly held to be -with/it, when there exiſts any argument 
for their being ſog—ſuch 2s the giving of the ſtock to another in the 
way either of Moxdribar, of of partnerſhip, or the mixing of it with the 
manager's own property, or wich that of another; to which acts a 
manager is not competent, merely in virtue of the abſolute contract, 
except where ſomething argues a connexioti between the a and the 
contract; becauſe itis preſumed that the proprietor of the ſtock in- 

tends that the manager alone ſhould be his partner, and not any other 
perſon ; and theſe acts are not in the nature of traffic, tue does 

not depend upon ſuch acts,) and conſequently are not comprehended 
in the abſolute contract: yet, as they are all inſtruments of an increaſe © 
of profit, and are therefore admiffible in a contract of Mozdribat,' they 5 
are accordingly included in the contract, where any argument exiſts of 
their ſo being; and the power granted to the manager by the pro- 
prietor . to act according to his own diſcretion,” - clearly argues thus 
much.—III. Such deeds as the manager is not competent to perſorim, a 
either in virtue of the abſolute contract, or from the diſcretionary powered — 3 
power granted him by the proprietor, being neither in the nature of — 

traſfe, nor having any probable connexion with the contract, but 

ſuch as he may perform in caſe of an expreſs power from the pro- 
prietor of the ſtock. Theſe are termed Iidinit ; ſuch as where a 
manager purchaſes ſomething in exchange for dirms and deenars, after 
P 


* Anglice.—Defiring to borrow —Ia its common acceptation, it gnfscoorattin 
2 5 
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ia 'wkich cafe the trare@ice Sch essay es ds manager, and he 
is entitled to all the profit as well as ſubje& to the loſs or debts that 
may reſult from it: or, where a manager lays out, in purchaſing 
goods, more than the amount of the capital, in which caſe what is 
| tantamount to the ſtock is confidered as belonging to the Mozdribat;, 
and the profit, loſs, or debts reſulting from the exceſs, relate ſolely 
to the manager: or, where the ſtock conſiſts of dem and deenars, and 
the manager purchaſes ſomething in exchange for articles of weight, 

- meaſurement of capacity, or of tale; for, in that caſe, as the ma- 
nager makes the purchaſe with ſomething elſe than the ſtock; it is 


manager; that is to ſay, the profit, Joſs, and debts; arifing from it, 
Alete entirely to him, and not 10 the- proprietar:.of the Aud the 


property than the capital; and as the agency is confined to the capital, 
the manager is of courſe not competent- to ſuch tranſaction. More 


ſented; and although, in ſuch exceſs of property, there be cdraniogs. | 
yet it is not free from the riſk of loſs, and of its pi 


partnerſhip upon perſonal credit ; which fignifies, where two perſons 
are partners without either ſtock or labour, and purchaſe ſomethiog 


 hoan.-—Sifatja means the delivery of property to another by way. of 


to mam halt 6.4 — Seay 
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conſidered as an Midiuit, and operates entirely with reſpect to the 


reaſon of which is, that Iidinit is a tranſattion with reſpett to other 


over, the property, in this eaſe, exceeds the amount of that which 
was the ſubject of the contract, to which the praprietor has not aſ- 


bowever, the ſtockholder give his afleat to the Jidinis,_ then the 


thing which the manager may have purchaſed is participated between 
him and the ſtockholder, in the manner of a Shirkat Wadjook, or 


upon credit, to be paid for at a future period, and ſell it again. Of the 
third ſpecies of acts in Mezdribat is alſo the taking of Sfatje, which 
is a ſpecies. of Midinit, and the giving of Salia, which reſembles a 


loan, and not by way of iruff, in order that that other may deliver it 


5 » See Vol. H. 2 5. N 3 n 


— 


cur. V. MO 2 & R1B 4 . 3 


r0ad,—In' the ſame manner allo: emancipation, kither in ethane D 
for property, or without property in exchange; and contracts of Ki. 
tibat; are of the third ſpecies of acts in Neal ibur, as not being in the 
nature of traffic :—and the ROT 9 951 a and e SS wo 
are mere ed n 5 


* Ty * * 1 


/ | * 
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I eee e 2 malt; ee to 2 ak Me- A-manager. © 
banned; to join in marriage mile and female'flaves Which are of the menus g. 
ſtock of the contract. It is'$ecorded. as an opinion of A500 Yooſaf, mile and e. 
that he may contract in marriage a emal but not a male ſlave,. be- (forming a 
cauſe the beſtowing of a female flave in marriage is in the nature of 3 
acquiſition, ſince her dower is obtained from it, and her maintenance er to each 
annulled . The argument of Haneg and Mohammed is, that the be. 
ſtowing of a female ffave in marriage is not in the natute of 7raff, ens 
and a contract of Mozdribat includes only agency in futh: things as re- 
ate to traſie, whence this is the'ſame as the making a ſlave Mokdtrib, 
or the emancipating him in exchange for property; for in both theſe 
_ eaſes there is an acquiſition of property; but as neither of them relates 

to traffic; they are not included in a - contratt of Aru. 3 and ſo. 
alſo in the caſe in OR” 1 9 5 


I the | manager Actives any part of "Y Abadabat Rock to the pro- Any part of 
prietor,, 25-2 Baxzdt, and he make purchaſe and fale with. i it, it con- wy | 
tinues to belong to the db, bar leck, 3 in the ſame manner as before. pms. er to 
Ziffer ſays that the Moedribat is annulledz. rauſe the proprietor, A by 


this inftance,, acts with. what is his own, andhe i is incapable of being ee 


ſtill continues 


the manager 8 agent in Work which he perfotms with: bis own pro- ton 2288 


perty: the proprietor, therefore, on this occaſion, may be faid- to — 
have taken back ſo much of the Mozdribat. ſtock; whence it is-that-a: 

contraCt of Mozdribat i is not valid where the labour of the proprietor is. 
ſtipulated for at the time of making the contract, The argument o ß 
our doctors is, that after the Moadribat ſtock has been duly delivered | 
to the ger; ed. taken. * on of * him, and the manager has 

| k 5 hn thus Y 
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** acquired 4 right of tranſacting with it, the proprietor is fully 


capable of actiug as an agent on behalf of the manager, in tranſacting 
with the ſtock; and as making it over in the way of Bazdt: amounts 
to a commiſſion of agency, it follows. that (in, this view) the pro- 


prietor cannot be conſidered merely as recerving: back, his ſtock.,, It is 


otherwiſe where the proprietor's uniting in the management is made a 
condition of the contract, originally, as this is repugnant to the de- 
livery of the flock to him for the purpoſe of management, and alſo to 


his taking poſſeſſion of it. It is alſo, otherwiſe where the manager 
makes over the ſtock. to the proprietor in the way of Mozdribat, 
which is not lawful; becauſe a contract of Mozdribat | is a contract of 
partnerſhip 3 in the profit derived from the ſtock of the proprietor and 


the labour of the manager; and, in the caſe in queſtion, none of 


No part of, 
the Fond. 


ger's expence 
to be de · 


the ſtock appertains to the manager; whence, if this were allowed, 
it would follow that both the ſtock and the Jabour pee from one 
party; and this defeats the uſe of the contract. a 
OnJecrion.—Making it over as Bazdi alſo defeats = ver. a 


contract of Bazdt, as a contract of Bazit ſignifies the ſtock being 


found by one party, and the labour by another; and if, in the caſe in 
queſtion, this were admitted, it would follow that both the ofech ud 
the labour proceed from one party. 

| ReeLY.—Bazd? ſignifies ſimply, gency; and as a \ manager is en- 
dowed with a power of tranſaction, it follows that his delivering the 
ſtock, as Bazdt, is a commiſſion of agency, N from Bim, in 
regard to a thing concerning which he is empowered. 


It is to be obſerved that, the ſecondary Mozdribat not bein g valid, 


the proprietor's management with the Property ſtill remains ſubject | to 


the orders of the manager; and hence the e Moxdribat | is | not 
annulled. 


2 


* Ir the manager tran his buſineſs i in N own n city, hi main- 

tenance does not fall upon the ſtock. If, however, he travel with it, 

* Pigs and clothing are to be furniſhed out of the ſtock ; and 
the 


CHAP. IV. 3 M 0 2 An iT. B 4 * 


the fam; alſo, of his conveyance; (that i 18 to a. i it 30 ulla wf frayed unleſs 


147 


for him to purchaſe or hire a quadruped to carty him from place to r F 


place, at the expence of the ſtock,) for this reaſon, that a ſubſiſtence 


is due to him on actount of his confinement, in the ſame manner as - 


the ſubſiſtence of a Kdzee, who, as being in a ſtate of confinement, in 


the exerciſe of his public duties, is entitled tu a recompence from the 


public treaſury, or like a wife, who is entitled to ſubſiſtence from 


her huſband, becauſe of her being 1 11 tis cuſtody :—for the mana ger, Ws 


ſo long as he remains in his own city, reſides there merely as it is his 


home, and not; on account of :the'Mozdribat in particular: but upon 
his træuelling he becomes confined on behalf of the Mezdribat, and is 


therefore entitled to ſubſiſtence out of the Mazdribat ſtock. 


otherwiſe with an bireling, who is nat entitled to any ſubſiſtence al- 
though he travel, becauſe. he is already entitled to a compenſation, 
namely, his wage, which are certain, and for which, if he were ſub- 
ſiſted out of the ſtock entruſted to his management, there would:be . 
yñ is not 
entitled to any thing but his ſhare of the. profit; but profit is uncer- py 
tain; (in other words, it is poſſible that a profit may be gained; and 

it is alſo poſſible that no profit may be gained ;) if, ten the ma- 


no abſolute neceſſity: whereas a manager, on the contra 


nager were obliged to furniſh his own maintenance, he 
her. — It is otherwiſe, alſo, in a caſe of invalid Mazdrib 47, ade 10 


the manager, in ſuch a caſe, is entitled to wages: and it is 00 
different from a caſe of Bazd/,. fince a perſon who undertakes the ma- 


nagement of a Bazdt gives his labour gratuitoufly, and is therefore not 


entitled to a ſubfiſtence.—It is to be obſerved that if, on the manager's = 
return into his own city, there remain any victvals or clothing / in his 


hands, he muſt return them into the Mozdrihat ſtock; ſince his right 


to thoſe articles no longer engine, becauſe of a hun in 
on city. 5 
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fromeheukubt the "RR for, where he goes Only to ſuch a diſtance as that, H he 
1 ſet off in the morning, he may by the evening return and paſs the 
night at home with his family, he is as any other merchant of the 
Place.— If, however, he 8⁰ 
turn home the ſame evening, his maintenance is due from the ſtock, 
ſince he is abſent upon the buſineſs of the Moxa ibar.—- Nita, or ſub- 
fiſtence, ſignifies ſuch things as are expended in the ſupply of our 
dAuaily wants, ſuch as meat, drink, and clothing; and among theſe 
things, alſo, is the hire of a waſherman, and other ſervants, and the 
maintenance of a quadruped for riding; and oil for anointing, where 
khat is commonly uſed; as in Mecra. It behoves the manager not to 
| expend any of thoſe articles of ſubſiſtence in a degree beyond what is 
duſtomary; inſomuch that, if he exceed in his expences what isjcuſ- 
ftomary among merchants, hie is reſponſible for the exceſs. | Medicine | 
uʒſed by a manager, however, muſt be fornithed at his own colt, ac- 
cCordling to the Zdbir Naudyer. It is recorded from Haneefa, that 
; medicine is included in the ſubſiſtence; becauſe this is taken for the 
preſervation of health; and as it is impoſſible that he ſhould engage in 
commercial tranſactions unleſs he be in health, it conſequently par- 
takes of the nature af ſubſiſtence. The reaſon for what is faid in the 


AEZabir Ranudyet upou this point is, that the neceſſity of ſubjftence is 


uon and certain. Medicine, on the contrary, is neceſſury only-in- 


_ caſe of ſupervenient ſickneſs; and as ſickneſs ſometimes occurs, aud 
ſometimes does not-oceur, it follows that medicine is no part of main - 
tenance; and hence it is that, although a wife's maintenance muſt be 
en * her aer, you yi finds herſelf ene at baren 


1. 4 ' | * >; | RK SP 


1 


and it is de- e a vralit i is e the cropriptas Fer Ke u „ile ca- 


1 of gie al fiock, and then the remainder is divided between both the parties 


the profit, 
out of ** according to ſtipulation ;—the ſubſiſtence of the manager, therefore, 


le., is taken from the preßt, and not from che capital; although the ma- 
| nager N nnn out of the phe ag for his TIO; 


5 


to ſuch a diſtance as not to be able to tre- 


o 


cr Wen 
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r the manager ſell N and vffeQsc:in! the w We 
muſt charge the expence attending theſe gods and effects 
tragt and brokerage) to the account, of the capital ſtock but lieyis 


. 
Ae | 

incident to 
Aduchas pori- the ſale of 


not to charge the Capital with what he/gxpends. upon himſelf fon ſubd of ther: 
fiſtence 3: for this tedſon; that. it is tlia cuſtom of merchantsito.charge =» 


the. former» to the accaunt of 


| htter. 


1 a manager have in is hands 6 


all out in the purchaſe of cloth, and expend one hundred dirms of his p 
own property in bleaching aud portetage, and the proprietor « of the ſtock. 
had defired him to act according to his dn diſeretion, —in this 
the manager is aceougted to have ated«yolitatilze. becauſe 3b be hat fade 
hereby ſubjects : the proprietor of the Nook 40 2 debt, it folloms that Par arr 
the proprietgy's.nſtrution-to;fhim;to aR-azcording.to his 0wn-diforgs _— 
tion, does: Rot. inglude a (tranſaction of this nature, as | 
explained Af, on the other hand, the mmusger, in — * 
tion, expendl one hundred dirms of his ow / n in tying thogloth, red; he 
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their vapital, but / not „ 
alſo, becauſe the W enhances the value of 50 g20ds, but not be 


$3) * i 7 * ; 


* * 
* 


= N Tas, — iy . ; 


beg 


Was formerly - 11250 
queſ⸗- | 


is a partneh inthe, exceſs, vecalionsd. by theidyingh, ehe colays 


is a ſubſtantial property exiſting in the c 
zh old, the manager r i 


ks Aves his eee 4 3 
alſo bis proportion, of, ths cloth, 2 2 7 r 
of Mozdr;6at., contrary. to the gaſem of aa 

does not occgſion 
cloth z—whbener 


ons if 26 E e . 


 Kized,, without. the conſent of the owner, andithe,yalue be enhanced 


by the bleaching, et the proprietor is at liberty to take back the cloth 
without m eee horas, if the uſurper dd. 


is not at liberty to take it back 


without, making a compenf tion, but has it at his optiqn.ejther to taks.. 
r the difference occaſioned i in the value 


the cloth, allowing the uſu 
by dying;—or to take an in emnification for. the value of the cloth as. 


. II. 


K* 
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ftock muſt be >, 
defrayed out 


pon articles 
ce "ty 
Which do not 
ſubſtantially 
caſe. add to the ar- 
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dane n Hood at che time of dying, and fuffer it to remain with'the uſurper. 
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=o ; Teri is to be obſerved that, on the manager becoming a partner in the 
re 5 cloth in conſequence of the dying, he is not. reſponſible for any thing, 
vio becauſe the proprietor's. direction to him, to act according to he 
58 own: diſcretion,” comprehends! a liberty to the manager: to mix 
his own pr property __ 1 1 0 as was G 11 
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S Ir a mannges, ape thouſand ow in his havds, under an 
3 * * of half rhe profit, purchaſe [linen (for inſtance) to the 
| ates, wee t ove thoukind dh, and Wl the Gme for two thowſd 
et incur- Aff rt, and again purchaſe a ſlave for two thouſand, and ſhould wor 
Af. pay the price of either article, {that is, of che c/6th, or of the flave,) 
mai ſuch time as theſe two thouſand dis periſh in his hands, in this 
_ fiiſe the/proprietor' of the ſtock muſt make fatisfaction to the ambumt 
ET 
hundred; and one fourth of the flave a to the 'rhanager, and 
 Hyee fourths"to!the Nah ina ftock.— The compiler of the 
tetharks that What is here'faid is the neceflary refolt of the caſe; N 
| the whole of the price is incumbent. upon the manager, (ſince Fr is che 
| eontragüng party in the purchaſe 3 but yet he is entitled to call upon 
the proprietor of the ſtock for fifteen hundred m; the proprietor, 
hence, is reſpbtiſible for fifteen hundred, (at the ex of the tratifac- 
tion, not at the Begitning of it,) for this reaſon, that whet rus po 

. ribat ſrock ® was converted into cafh, a profit appeared vpon It, of 
Which ene m goto the Lens. ob was. on ih on b 


FFF ® Namely, the ligen- 


e | M1 14% 


purchaſing the ſlabe for #400 thouſand, he purchaſes one fourth of His 
ſlave on bis own account, and three fourths om account of the AMY 
bat, (according to the diviſion of the two thouſand z) and upon thę 
two thouſand periſhing, the price of the ſlave is due from him, as it 
is he who made the bargain for him; but he is entitled do call upon 
the proprietor for three faurths of the price, becauſe he acts as his | 
agent in the purchaſe thereof. The manager's ſhare,” which is on 
fourth, is detached from the Mogdribat ſtock, for that is ſecured; : 
(that 1 is to ſay, it is incumbent / upon the manager to give one fourth 
of the price to'the ſellers [of the flave and cloth] after the deſtruction 
of the fock;) but the Mozdribat ſtock is a truft; and a property ſe- 
cured is inconſiſtent with a property in truſt : it is therefore indifpen- 

fable that the manager's ſhare be fo detached; ;—and three fourths of 
the ſlave continue in the Mozdribat ſtoek, for in that there is nothing 
inconſiſtent with Mozdjibat ;—conſequently the capital then becomes 
two thouſand foe | hundred, becauſe the proprietor of the ſtock has given 

to the manager, in the frf inſtance, one thouſand dm, and fifteen 
hundred 4 in the ſecond inſtance. The flave, however, cannot be ſold, 


ſo as to make any profit of him; for leſs than favs thouſand, becauſe 91 


he has been bought for b thouſand. With reſpect to what is above 
ſaid, that the fourth of the ſlave is detached; and the other three 
6. Tous continue in the Mozdribat ſtock,” —the uſe of this appears 
where the manager ſells the ſlave (ſuppoſe). for four thouſand Arm, 
for in tliis caſe the capital, which is two thouſand five hundred dirms, 
muſt be deducted from that proportion which appertains to the Mbad- 
ribat, which is three thouſand dirmu, and ume a dren * 
| . five hundreds remains to be ſhared MY wk” 5 85 


"th da manager: 750 e poſſified wf' one Soulanl 1 Fa Wow pro- geg of 1 


1 of the ſtock purchaſe a ſlave for five hundred iim, and aud him Jt, 


to the manager in return for the capital ſtock, (namely, one thouſand waste, 


bk. hs [the e is confidered as ſelling him the flave]-by a 
* * 2 | b 32 Morubibar 
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or by the 
manager to 


the em . 
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Caſe of aſlave 


purchaſed by 
the manager, 


| and who 1s 


afterwards 
guilty of ho. 
m:cide, 


MOZ A 116 A . „„ | Book'XXVI. 
| Mirdbibat ale, at the rate of five hundred dirms*; bor loch fale is laws | 


ful, becauſe of the difference of views in it, —ſince the view of the 


proprietor of the ſtock is to obtain one thouſand dir ms, at the ſame 3 


time ſecuring the continuance of the Mozdribat contract; and the 
view of the manager is to obtain poſſeſſion of the ſlave.— The ſale; 
therefore, is lawful, that the ends of both parties may be anſwered; 


although it be a ſale of property belonging to the party for property 
belonging to the party. There is, however, in this ſale, a ſemblance 
of illegality; ſince the ſlave does not, in fact, paſs out of the pro- 


perty of the proprietor of the ſtock; and a ſemblance 3 is connected with 
a reality. in auy matter concerning which caution is requiſite.— Now 
caution is requiſite in a Mordbihat ſale, ſince the points on which it 


turns are confidence, and a caution againſt the ſemblance of deceit : and 


accordingly, in the Mordbihat fale, regard is Is had to the 8 ern 


which! 18 ou hanged dirms. 


* a mme „ poſſeſſed of ock t to the amount of one thoukind 


Sin, purchaſe, a ſlave for thoſe thouſand, and fell him to his em- 


ployer for twelve hundred, he is conſidered as ſelling him, by a Mo- 


rabibat ſale, for eleven hundred, ſince the contract in queſtion 
is conſidered, with reſpect to one half of the profit, (Which is the 
ee 8. rer as nof-exiſtent —as Was eas SGH in J 


e 


two thouſand, and the ſlave accidentally ſlay. a perſon, three fourths 


bf the atonement reſt upon the proprietor of the Rock, and one fourth 
upon the manager; — becauſe, as the atonement is an x EXPENCE attend- 


aut er the right of property, the . of 1 it ar Eg weary A 


p $+. 
#3 3}; s + 0 
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aol a manager be Ela of one e! Ane, derbe 
of half the prüft; and with theſe thouſand purchaſe a ſlave. valued at 


| ur * a 
according 


Cray: W. OA ABA 


according to the proportions of Shit of propetty. Now the property 
s here held, between, the parties in four lots, three of Which appertain 
to the proprietor of the ſtock, and one to the manager; becanſe, upon 

the capital being reſolved into one ſpecific article, the profit (namely, | 


one thouſand Arme) becomes evident; and that, 1 is between the;two- -- 
in equal ſhares; and one thou nd, (the original capital) appertains to 
the proprietor of the ſtock, as the yalue of the ſlave is #2p0 thoufand. 
Upon each party paying his proportion of, the atonement, the ſlave 
becomes excluded from the Mozdribat ftock:—the, manager's ſhare in 
him; becauſe, in the preſent inſtance, his reſponſibility with reſpect 
to that ſhare operates upon him, and hence that ſhare is no longer as 


a depoſit with him; and Mozdribat ſtock is à depoſit,” as Was formerly 


explained aud the proprietor's 8 ſhare, becauſe, upon the magiſtrate : 


decreeing the atonement to be divided between both, the {have alſo 


becomes divided between them; ; and a contract of Mozdribat, ; is diſ- 
ſolved by a participation in the ſtock. 2 18 otherwiſe 3 in the caſe. ex- 


emplified in the beginning of this ſection, (where two thouſand Jirms 
periſh in the manager's hands, ) for there the three fourths which 


form the ſhare of the proprietor o the ſock do not. become excluded 


from the Moxdribat contract. —The difference between that cafe and 
the caſe now under conſideration, exiſts in three ſhapes. x J. In the 
former caſt the reſponhbility of traffic - only i is incumbent; and reſpon- 
6bility of traffic is nat repugnant to Mozdribat, ſince Mozdribat itſelf 
is a branch of traffic; ;—Whereas, i in the caſe i in queſtion, reſponſibility 


for offence" is incumbent ; ; and reſpo ponſibility for offence 1 is not a branch . 


of traffic —11. In the 4 IEF caſe, the whole price is incumbent upon 


the mana ger, although h he have a right to revert upon | the 1 
of the * in dee, inſtance, therefore, there is no e 7 
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this- caſe, make over another thouſand to the 1 mana er, Aud th e Me. 


It is otherwiſe in the caſe of an agent commiſſioned to purchaſe a 


CLeive the price from his conſtituent, be cannot akterwar 


| Booifiwpit, 


HOZAR IH AT 
iber ſtock, but i is held betivecn the parties in ou lots „ petting 


ſervice to the 1 day, and to the ſtock- proprietor chte djs, 
* en 00 armer Cale” + "Of neten i a7 7 
7 211 +4 55% 8. Aar ee 95 

1 2 manager be poſſeſſed « of a thouſun e, 44 ALT On F pur: 
chaſe a flave, but neglect paying the price to the (Mer and tl ed 5 Tl 


ſand dirms periſh in his hands, the proprietor 0 the och £0 Wal 


in If: 


=4ribat ſtock is then two thouſand dirms Thie reaſon of this 1s, f 
as the ſtock is merely a depoſit with the manager, Be therefore cannot 5 
be conſidered as having duly received the price 1 in virtue of his Teizin 

[of the one thouſand dirms,) fince a receipt in virtue of Fs is not 
eſtabliſhed unleſs it involve reſſ ponſibility: NW as 4 due receipt of 
the price, by the manager, is not eſtabliſhtd;: It follows that he is 
entitled, even e Natedy, to take the price from the ſtock-proprietar; : 
that is to ſay, if he take the price from the proprietor, and it be Again 
loſt in his hand, he may again t take the price from him; and ſo on, 
repeatedly, until the ſeller's demand be fatisfied;z—and the whole of 
what the proprietor thus makes over to the manager becomes ſock — 


ſpecific flave for one thouſand ſpecific dirms, where the conſtituent | 
delivers the price to the agent Jefore the purchaſe, and they are Joſt 
in his hands after the purchaſe; for in this caſe the agent cannot take 
the price from his conſtituent more than once, ſince it is is poſſible 
to conſider him as having already made -a due receipt of the price 
from his conſtituent ; for agency is not repugnant. to reſponſibility, 
but is rather involved with it; — as where, for inſtance, an 
uſurper is commiſſioned by tho proprictor to, fell the thing be bas 
uſurped.—It is to be obſerved that, in the caſe of agency, s., bete 
adduced, the agent reverts to his gonſtituent only once, it, how- 
ever, the agent were krſt to make the purchaſe, and 4, 


+: 0 R4v- Ye. SH $4480 


wt e his ſejzin of it after the 

trary, What the conſtituent makes over to the agent ore the pure 
tub in mendy « diet in his hands; and after the purchaſe it f 
remains a depoſit with him, ſince, in this i 


— 


duly received the price; and | 
+ upon that being laſt in his bands, he may take it again 
from the purchaſer :—but if, again, it be loſt in his hands, he cannot 
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Bands, and ſay to the 
dock peoples, '* 770 and ohe 
* thouſand has accrued 2s profit,” and the proprietor reply, 10 J en- 
wulted'you with tes houfan ce aflextion of the tr is to 
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256 | —_ 
ſertionof the be credited. Ale was A Erft of opinion that ke affeftäolk GPthe 


ee Proprietor ſhould be regarded; and ſuch is reform 
cauſe the manager here appears as 4 4 plainti 
in the profit, —and the proprietor as 2 Actendzr, 
and the aſſertion of the defendant is owe. En i hp! 
ever, afterwards retracted this opinion,” abc titted That d 
of the manager muſt be credited; becauſe the hap tho Pon 
the amoufit received; and concerning” that che Afſertion of tlie h. 
ceiver muſt be credited, whether Kt be merdty A Fuffer- br walker, 
but in n. © {irice he beſt Knows whit he has received —IF the plittics'diſpate, toi 


putes CON- 


: cerning the only c concertiny 9 the amortht of the ſtock, but 46 5 is te 


oportions of 


profit, that of proportion of the profit; the wanager afficiing: it to de between 
the propritur; them in equal ſhares, and the pibprictbt'4Mirring ir to be in three 
lots, two for himſelf and one for the manager, the aſſertion of the 
proprietor is to be credited; becauſe the manager here claims profit in 
virtue of a condition, which condition operates to the prejudice of the 
proprietor: his aſſertion, therefore, is to be credited. But if either 
of the two produce evidence, hy: aratio! on muſt be _— as 

evidence is poſitive proof. 


as alſo, in Ix a perſon, bring one FEE dirms in his hand, fie « ſuch 


diſputes con- 


Corning the a perſon entruſted me with theſe in the way of Mezdribat, under 
np of 8. <6. condition of half the profit, —and the perſon alluded to ſay 


agreement 


under which J gave him the one thouſand dirms - as Bazit,”” the 


the ſtock was 


entruſted to of the proprietor is to be credited; becaufe the manager is plain- 
ahe manager. tiff in this inſtance, ſince he either claims from the proprietor 


a recompence for his ſervice, or alleges a condition to his pre- 
judice, or a n in the nme of "ORs: the. proprietor 


denies. 
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25 1 a ee bn n bis bands 1 
perty of another, aflert that ** thoſe thouſand had been lent to 


FE 


Cu. V. el M OA A R I: B AT. 


66 him by that other, and the other Abet chat « he entruſtec him 
with them in the manner of Baut, depoſer, or Mozdribat;” the aſ- 
ſertion of the proprietor is to be credited on the one hand, or evidence 
adduced by the perſon in queſtion on the other; becauſe he aſſerts His 


having obtained Wannen lum e ogg . l 
r denies. | 


IF the proprietor of the Kock advance : an allegation, againſt the Ir che pro- | 
manager, of reſtriction to one mode of traffic, affirming, for inſtance, Toy. m_ 
that (he had directed him to trade in cloth, and in no other article,” me w_ 82 
the afſertion of the manager, upon oath, muſt be credited, — is credited 
for, as univerſality is the original thing in a contract of Mozdribat, 
and reſtriction cannot be impoſed in it but by particular ſtipulation, it 
follows that the aſſertion of the party who reſts upon the or7gina/ thing 


muſt be credited. _It is otherwiſe in agency, for in that reſtriction is 
the ori 1ginal thing. | N 


Ir the proprietor allege a reſtriction to one, particular mode of 
traffic, and the manager allege a reſtriction to another particular f. 
mode, the aſſertion of the proprietor muſt be credited; for here 


both parties agree in the contract being reſtricted, and the proprietors 
admiſſion, in this particular, is pleaded againſt him. —His aſſertion, 

therefore, is to be credited on the one hand; or evidence adduced by 

the manager, on the other; for the manager ſtands in need of evi- 


dence to diſprove his ref] n but the proprietor does not ſtand 
in | need of evidence. 


X \ 
3+ Þ 


lr the proprietor alloys a refir5tion in pant of time, and pro- In 1 
duce evidence thereto, and the manager allege a reſtri&ion to an- 1 
other time, and produce evidence thereto, the proprietor, ou his e N 
part, aſſerting that ** he entruſted him [the manager] with one proves the 


<<. thouſand dirms, in the manner of Modribat, for the purpoſe of m— a 
* purchaſing wheat in the month of Rams 1,” —(producing — 


„Voa. M. —-L1 - dence 


258 


* 


: K's lateſt date muſt be preferred; becauſe the 2 ha 8 
annuls the condition fel. ſtipulated. | 


dence in ſupport of his allegation,)—and the manager, that © he 


the proprietor] gave him one thouſand dirms for the purpoſe of 
52 purchaſing wheat in the month of Shaw#d/,” (producing evidence 


in ſupport of his allegation,) — the evidence which tends to prove 


33 


B O O K XXVII. 


of CO . BAIN TS. 


24 


I DDA, in the language of the LAW, agnes a perſon em- | Defn: * - 


powering another to keep his property. The proprietor of the — 


the thing is ſtiled Modee, or the depofitor ;—the perſon ſo empowered. 
the Moda, or truftee;—and the property ſo left with another, for the 
purpoſe of keepin g it, is ſtiled Jiddeeyat, becauſe Widda literally 


means 10 leave, and the thin 8 in en is left with the , 
or truſtee, ; _ '\ 1 


& 


ECTS: A peeosrT 


" DEPOSITS. beer Nun 
A truſtee is A DEPOSIT remains in the hands of the perfor do receives.Charge 
Ports ge "i it, as a truſt, —that is to ſay, he is not anſwerable for it. I, there- 
politunlcG he fore, a depoſit be loſt or deſtroyed in the truſtee's hands, without any 


tranſgreſs 


nit reſpect tranſgreſſion on his part, he is not in that caſe reſponſible for it g be- 


on., cauſe the prophet has ſaid . ar honeft truſtce is not reſponſible ʒ—and 
alſo, becauſe there is a neceſſity, amongſt mankind, for depoſits: and 


this neceſſity could not be anſwered in caſe of e Tame * 
fble, as no one — then. EEE the truſt.” 


He may j keep A TRUSTEE: may either "ER the Sepobit bimſelf, or commit it 
A Ll for that purpoſe to ſome one of his family, ſuch as his wife, his ſon, 
hy kb. Fs his mother, or his. father; becauſe it is evident that a truſtee does not 
mily; engage to keep the property of another with more care than he does. 
1 . and he ſometimes keeps his own. himſelf, and ſometimes. 
cornmits it to one of his-family. Beſides, there exiſts an abſolute ne- 
ceſſity for committing the truſt to his family, ſince it is neither poſ- 

fible for him to remain always in the houſe; nor, when. he goes out, 
to carry the depoſit with him. For all thoſe reaſons, therefore, the 
cConſent of the proprietor is underſtood to. extend tothe truſtee 8 com- 
but if he give mitting the depofit to the care of his family. Nut: if the truſtee ſhould 
e commit the depoſit to the. charge of any other than. a member of his 
he becomes family, (as if he were either to Hire ſome perſon. out of his. family, for 

reſponfible; 

the purpoſe of keeping it,—or to give it in depoſit to ſome one out of 
his family,) he is then reſponſible, in as much as there is. a difference 
between the care of different people, and it was- his. ozyn care, and 
not that of another, to which the proprietor aſſented. Beſides, 2 

thing does not involve its ſimilar; and hence à truſtee is not em- 
powered to conſtitute another the truſtee of the ſame thing; in the 
ſame manner as an agent is not permitted to conſtitute angihis agent. 
(By the term family, in this place, is to be underſtood all ſuch as live 
with the truftee, or whoſe maintenanee is incumbent upon him, a 


ts . them, as a ww! * or adult ſon.) 
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Ts a todes lodge the depoſit in a place of caſtody hanging 1 to and al, 
ata he becomes. reſponſible for it ;: becauſe the lodging it in an- in a 7 40 


other's place of cuſtody is, in: effect, depoſiting it with that other. (280 bee 
It is otherwiſe, however, if he hire the faid place; for in that inſtance ether. 


his lodging it: there is conſidered in the fame light with his pn, it. 
hum 2 therefore: does not eee 


Te its Beis a de ahbe te, . 0er the a 


neighbour;—or if, being in. a boat on the point of finking, he throw = 


the depoſit into another boat, and it in either caſe be loſt, he. i is not. ing it obo 


reſponſible, fince he acted only for the preſervation of it, and conſe- 5 — 


quently according to the conſent of the proprietor. But the aſſertion —.— 


of the truſtee, in ſuch. caſes, is. not to be credited unleſs ſupported _ _ 
by witneſſes,  fince;. upon the eſtabliſhment of a. cauſe. of reſpon- | 
fibility,. he - pleads. the exiſtence of a. neceſſity, which invalidates 
the reſponſibility, and the caſe is therefore the ſame as if he were. 
to plead that the een ee N the e | 

to ann 1 | | | 


1 


Ir ee of the NR nnd, it 7 ARG" the was | He becomes 
he neglect: delivering it. to him, being at the ſame time capable of ſuch ay eee 


neglecting to 


delivery, he becomes in that caſe reſponſible for it, ſince his neglecting deliver it on 


or refuſing to · deliver it; under a: capacity: to do ſo,.is a tranſgreſ · + Sears ; n 


ſion. — The ground of this is, that the demand of the proprietor 
clearly: indicates his. diſſent from the truſtee's retaining poſſeſſion. 
any longer;, and is therefore a diſmiſſion. of him from the truſt.— 


Hence the truſtee is N I of en n 
ſuch — | PAY 


Pg 


Ir the e wude mix the WET with his own: e in el A? 15 be mit it 


manner that A. ſeparation Wera difficult, he 7 in that caſe make a ee. 


3 


* Arab. Metin Mabirrez; 3 e ene place of fect. dee Him) —— * 
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property, he an. adequate com penſation, and the proprietor (according to Hanezfa) 


| make 
the en, Ul has not the option of ſharing the mixed property, whether the mix 
ho: qe ture be of a homogeneous nature, (ſuch as milk with milk, wheat with 


Wheat, or white dirms with white dirms,) or of a. heterogeneous na- 
ture, (ſuch as oil of ſeſame with oil of olives, or wheat with barley.) 
The two diſciples allege that where the mixture is of homogeneous 
articles not of a liquid nature, (ſuch as white dirms with white dirms, 
or wheat with wheat,) the proprietor. of the depoſit | has the option 
either of becoming a ſharer with the truſtee, or of taking a compen- 
ſation for the value; becauſe although it be impoflible, in ſuch a caſe, 
for the proprietor to receive his right with reſpect to appearance, {till 
it is poſſible for him to receive it with reſpect to reality, (that is, in 

7 Mett, ) by making a diviſion, fince, in all articles of weight, or mea · 
ſurement of capacity, a delivery by 2 0 ian is equivalent to a, delivery 
of the actual article, according to all authorities. Such, therefore, 
being the caſe, it appears that mixture, in the inſtance in queſtion, is 
a deſtruction in one reſpect, but not a deſtruction in another reſpect; 
and conſequently, that the proprietor of the article placed in depoſit 
has the option either of taking a compenſation on the principle of the 
mixture being a deftrufion, or of becoming a ſharer (if he pleaſe) on 
the principle of i its not being a deſtruction.— The argument of Hanegſa 
is that mixture is in every reſpect a deſtruction, becauſe of its being 
an action which occaſions an impoſſibility of returning the thing to the 
proprietor in its original ſubſtance.— In regard to what the two 
diſciples advance, that ** it is poſſible for the proprietor to receive his 
right with reſpect to reality, by means of a diviſion,” it is anſwered 
that "the proprietor cannot attain his ac, right by means of diviſion.” 
Beſides, diviſion has been inſtituted from neceſſity, merely as a mode 
of advantage in caſes of partnerſhip. Diviſion, therefore, is merely 
an effect of partnerſhip, and is incapable of being a cauſe of it, for 
otherwiſe the principal would become ſecondary, and the ſecondary 
Principal. — The reſult of this diſagreement is that if the proprietor 
Hook exempt the truſtee, where he makes the mixture, by ſay d 


8 


4 to 
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to him I exempt you from the compenſation die by you on ac 
„ count of the mixture, in that caſe, according to Haneefa, his 
right becomes entirely cancelled; ſince (agreeably to his tenets) the 
proprietor's ' right is Umited' to the compenſation, which he. ex- 
preſsly foregoes ;—whereas, according to the two diſciples, the _ 
proprietor's right of option to a compenſation ceaſes in conſequence of 
ſuch exemption, and reſolves itſelf i into a ſhare in the mixed property: 15 
becauſe although, by the exemption; his 71ght of option be deftroyed,, _ - 
ſtill his actual property is not deſtroyed. —It-is to be obſerved that tie 
mixture of one liquid with a different liquid (ſuch as of oil of & game 
with oil of alrves) deſtroys the right of the proprietor to a participation 
in the mixed property, and fixes and determines it to a compenſation, 
| according to all our doQors, as ſuch a mixture is a deſtruction witn 
reſpect both to appearance and reality, ſince a diviſion is in this inſtance 
impracticable, becauſe of the difference of ſpecies.— Of the ſame claſs, 
according to the Rawdyet Sahech, are all caſes of an admixture of dif- 
ferent articles, not liquids, where tlie ſeparation is difficult, as in the 
mixture of wheat"with barley.—lh caſes where tlie ſeparation requires 


a proceſs, or is attended with ſome difficulty, (fuch as if rms ſhould | = 2 


be melted and incorporated with others,) the depoſitor's right to the 
ſubſtance ceaſes, and he is entitled to a compenſation, according to 
Hanegfu, as before ſtated. Aboo Yooſaf. holds that in this caſe, the 
ſmaller is ſubordinate to the greater, (for, according to his tenets, /u- 
periority muſt be regarded, ) and that, therefpre, the perſon who poſ- 
ſeſſed the largeſt ſhare of tlie property becomes proprietor of the 
whole, and liable to comperiſate to the other for the value of his 
quantum.—Mohizmmed,' on the other hand, maintains that. the pro- 


3 


ONE of 4 be: net becomes a I 1 ord with the other in either 


periority over the ſame ſpecies, as has been 1 already explained i in treat. 
ing of folterage. 1 | 
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Ir a depoſit be mixed with tlie property of the. 1 not t by If the mix- 


any at of the e latter, but by accident, (as if a bag containing the 3 proce 17 


* 
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ture be occa- 
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oroprietor poſit, and another containing property of the truſtee, ſhould both be 


be 3 
| 8 torn, and the contents mingled together,) in that caſe the truſtee 


ſharer in the becomes a ſharer in the property with the depoſitor, and is not re- 

TO” ſponſible for a compenſation, ſince he did not commit any act in- 
ducing reſponſibility.— They therefore become partparss in the: n 
according 8 to all our doctors. | 


i & 


777777770 Sb produce a fm 
232 to what he had expended, and mix it with the remaining part, in ſuch 


— 4 defi- a manner that a ſeparation is difficult, he is, in that caſe, reſponſible 


mixture, from for the 2wbole of the depoſit ; becauſe the part expended is a debt due 


his own pro- 


periy, he is by him, which he cannot otherwiſe diſcharge than in the preſence of 
reſponſiblefor the owner. When, therefore, he mixes his own property with the 


the ee remainder of the depoſit, he in fact gs that remainder; as was 
before explained. | | 


SS 


In caſes of Ir a rake tranſgreſs with reſpect to the depoſit, by converting 

wich eſpe it to his own uſe, (as if, being a quadruped, he ſhould ride upon it, 

2 Vor, being a gown, he ſhould wear it, —or, being a ſlave, he ſhould 
reſponſible ſo Uſe his ſervices,)—or by committing it to the care of a ſtranger, and 

3 he afterwards refrain from the uſe of it, or receive it back from the 

continnes. ſtranger, his reſponſibility thereupon ceaſes. Shafzi maintains. that 

be dees not become exempted from reſponſibility ; becauſe the contract 

of depoſit ceaſes and determines immediately on the exiſtence of I 
reſponſibility, fince reſponſi bility and depofit are irreconcileable:— 

the truſtee, therefore, in ſuch caſe, cannot be exempted. until he 

make actual reſtitution to the proprietor. The argument of our doc- 

tors is, that the order of the depoſitor to preſerve the property con- 

tinued to operate, as it was abſolute, and not reſtricted to any parti- 

cular time; it being underſtood, in this caſe, that the proprietor had 

generally defired him to preſerve the property, without reſtricting. 

ſuch deſire to any particular time.— As, therefore, the order ĩs ſtill in 

force, it follows that the truſtee, after abſtaining from the tranſ- 

5 greſſion, becomes — — becauſe the object of the contract was 


preſervation 
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preſervation. —The contract, moreover, was ſuſpended 5 in its effect | 


merely from the neceſſity of eſtabliſhing a breach of it: when, there- 


fore, - the breach is removed, the contract becomes rovivet: in its ef- 
fect; in the ſame manner as Where a perſon hires another to guard 

his property for a month, and the perſon ſo hired remits his guard for 
part of the month, in which caſe he is entitled to wages in proportion 

to the number of days he did watch. — In anſwer to Shefei's aſſertion, 
that ** the truſtee cannot be exempted. from reſponſibility until ge 
make actual reſtitution to the proprietor,” it is to be obſerved that, 


as the original order ſtill, continues in force, and the truſtee ceaſes 


from his tranſgreſſion, a recovery of the depoſit is obtained into the 
poſſeſſion of the truſtee, who is the ſubſtitute or confidant of the pro- 


prietor; and as this recovery is equivalent to a reſtitution of it to the 
proprietor himſelf, he [the truſtee] is Cs not rel} t for 


it on the n of een | 


Ir the nn of the depoſit Send it * the e and the 
truſtee deny the depoſit, and it be afterwards loſt, the truſtee is in that 


caſe reſponſible; becauſe, as the depoſitor, in making the demand, diſ- ; 


miſſes the truſtee from his charge, it follows that the truſtee, in re- 


taining the depoſit after ſuch demand, is an uſurper, and is conſe- 
_ quently reſponſible, —If, alſo, after the denial, the truſtee ſhould ac- 
knowledge the depoſit, ſtill he does not thereby, become exempted 
from reſponſibility, becauſe the contract had been previouſly done i 
away, in as much as the demand of reſtitution by the depoſitor was a 


diſolution on his part, and the denial of the depoſit. was a diſſolution on 
the part of the truſtee ; - in the ſame manner as the denial of agency by 


the agent, or of fale either by the buyer or ſeller, is a diflolution on 
their part. Now When a diſſolution takes place on hoth ſides, the 
contract to which 1 it relates 1 is done away, and cannot after wards be 


revived, unleſs by a new formation, which does not appear in the 
caſe in queſtion.—In this caſe, therefore, a recovery into the poſ- 
leſſion of the proprietor's ſubſtitute cannot be underſtood, —lt is other- 


NANETTE. = e 
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but not if the 
made to 2 


3 petent to his own diſmiſſion, unleſs in the preſence of the depoſitor, 


* 
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wiſe where the truſtee deviates from his inſtructions by tranſgreſling 
upon the property, and afterwards, ceaſes from ſuch. deviation, and 
conforms to his orders, for in this caſe a recovery appears into the 
| the 2 of; the en 8 nn as Was. defore ex- 


* 


Ir the truſtee deny the Jepoſit to ſome other than thi proprietdr, 
he is not reſponſible, according to Aboo Yooſaf, (contrary to the 
opinion of Zrffer,) becauſe denial to any other than the proprietor may 
be for the ſake of preſervation. The truſtee, moreover, is not com- 


odr unleſs the depoſitor claim his property from him. The order for 
| keeping the property, therefore, ſtill continues in 2 88 e to 
o f 


A TRUSTEE is at t liberty, according to Hag, to carry the de- 
poſit with him when he travels, although carriage and other expences 
be thereby incurred. The two diſciples maintain that this is not per- 
mitted to him where carriage or other expence is incurred. Sb fei, 
on the other hand, maintains that it is not allowable in either caſe, 
becauſe he conſiders an order to 4eep the article in the common ac- 


coeeptation of #ceping, namely, keeping in cities; in the ſame manner 


as where a perſon hires another for the preſervation of his goods for a 
ſtated time, in which caſe the perſon hired is not at liberty to travel 
with the goods, —or, if he ſhould do ſo, becomes reſponſible for them. 
The argument of Haneefa is, that the proprietor's commiſſion for pre- 
ſervation is abſolute and unconfined; and that a plain is a place of pre- 
ſervation, provided the road be ſecured; on which principle it is per- 
mitted to a father or guardian to travel with the property of their ward. 
The reaſoning of the two diſciples is that, in caſe of travelling, | 
where carriage for the depoſit i is neceſſary, the expence of it muſt fall 
on the depoſitor; and as it is probable he may not aſſent to this, his 


commiſſion for ben the article an, in ſuch a caſe, be conſidered 
| 25 


\ 
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as limited to a city. The anſwer to this is that the circumſtance of F ; 
the expence of removal falling upon the proprietor is of no moment, 
as it may be a conſequerice of an attention to the preſervation of his 
, and the fulfilment of his commiſfion.—The anſwer to Shafei 
is that although all articles chiefly abound in cities, ſtill the Zeeping or 
preſer ving of them is not particularly confined to cities, but extends 
alike to cities and to plains; ; ſince the inhabitants of plains muſt neceſ- 
ſirily keep their property in plains.—Beſfides, a removal of the depoſit ; 
may ſometimes be a deſirable object to the proprietor; as where it is 
made from a city in danger to one in ſecurity; or to the particular 
city in which the proprietor dwells.—Now as the 4ceping of an article 
is not, in its acceptation, limited to cities, it follows that a 
commiſſion for keeping is not limited to any particular city. It is 
otherwiſe in a caſe of hire for keeping, as hire is a contract of ex- 
change, which requires a delivery of the ſubject of the contract 


(namely, Lecping or guarding) in the place where the contract is ex- 
ecuted. It is to be obſerved that this caſe proceeds on a ſuppoſition of (provided the 


the contract being abſolute, the road which the truſtee travels ſafe, 1 
and the journey neceſſary: for, if the road be dangerous, or the jour- Be among 
ney not neceflary, the truſtee is reſponſible, according to all our doc-' e 
tors. If, alſo, the j journey be not. neceſſary, and the truſtee travel 
With all his family, he is not reſponſible; but if, the journey not 
being neceſſary, he ſhould leave his family behind, he becomes re- 
ſponſible, as in that caſe it was his duty to ws. 1 left the 1 with 7 


) - 
his family. ; : 1 
4 * 1 1 oY 77 
» 3. 
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Ir the proprietor Fa prchibit the codes e carrying the unleſs this be 
depoſit out of the city, and he nevertheleſs carry it out, he becomes bid, - ad * 
in that caſe reſponſible for it, as the reſtriction ſo impoſed is a valid 
one, ſince keeping the article in a city is moſt WN 3 

Ir two men depoſit Co jointly with lather and one of Incaſeofa 
them afterwards appear, and demand his ſhare of the depoſit, the truſ- 2 
Mm 2 tee 
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| truſteecannot tee muſt not give it, unleſs in the preſence of the other depoſitor, ac- 
_ nie cording to Haneefa. The two diſciples maintain that the truſtee muſt 
3 2 2 deliver the claimant his ſhare; and the ſame is alſo ſaid in Kadooree's. 
the other. compendium. In the Fama Sagheer it is faid that if three men depoſit: 
one thouſand dirms with a particular: perſon, and two of them after- 
wards diſappear, the third is not entitled to take his ſhare, according 
to Hanetfa: but according to the two diſciples he is entitled to take it. 
((t is to be obſerved that this difference of opinion relates ſolely to ar- 
ticles of weight, or meaſurement of capacity.) The argument of 
the two diſciples is that the depoſitor claims his own ſhare. only, and- 
18 therefore entitled to receive it, where it is attainable, in the flame f 
manner as a copartner in a debt. The argument of Haneefs is that 
the perſon preſent, in claiming his own ſhare, neceſſarily claims half 
of the abſentee's, ſince he claims a ſeparate and determinate portion, 
whereas his right is indefinite. Now where a right is mixed inde-; | 
- finitely with another, it is to be rendered ſeparate and determinate 
only by means of diviſion; but the truſtee has no power to make a 
diviſion; and accordingly, if he were to give the preſent claimant his 
| ſhare, it is not accounted a diviſion by any of our doctors.— It is other- 
wiſe in a caſe of a participated debt, . becauſe, in that inſtance, the- 
preſent creditor claims from the debtor a delivery of his right, which 
may be made without a diviſion, ſince debt is diſcharged by means of 
ſimilars. With reſpect to what is advanced by the two diſciples that 
- * the depoſitor is entitled to receive his ſhare where it is attainable,” 
it may be anſwered, that it does not from thence follow that the 
truſtee is liable to any compulſion on that head: in the ſame manner 
as where, for inſtance, a perfon depoſits one thouſand dirms with an- 
other, who is indebted | in one thouſand dirms to a third perſon; in 
which caſe, although it be lawful for the creditor to take his due 


wherever it be attainable, till it is not lawful for the truſtee to pay him 
with the aid 90h 


keep it entirely With the conſent of the other. This is * doctrine 


| pledged ;, for in that caſe either of them, with the conſent of the other, 
agents empowered to buy any thing, and entruſted jointly with the | 


the whole of the money with the conſent of the other. The two — \ 
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Ir a perſon ding with two men, an article 0 of diviſion, Two perſons, 


it is not lawful for either of theſe truſtees to commit ſuch article en- recent... 


divifible ar- 
tirely to the other, but they muſt divide it, and retain each an half; ticle in rruft, . 


8 ſt each 
whereas, if the article were incapable of diviſion, either might lawfully keep an half. 


of Haneefa ; and ſuch alſo is the law, according to him, in a caſe of 
two pawnees, to Whom a thing incapable of a diviſion is jointly: | 


may retain. ſole poſſeſſion of it: and ſo likewiſe, in the caſe of two 
purchaſe · money; for in that caſe, alſo, one of the parties may retain 


diſciples allege that it is lawful for one of the parties to take entire 
charge, with the conſent of the other, in either caſe; for as the pro- | 
prietor has manifeſted his confidence in the integrity . „ 
tberefore lawful for either to deliver the depoſit to the other without „55 
being reſponſible, in the ſame manner as where the depoſit is incapable 1 

of diſion.— The argument of Haneefa is, that the proprietor has 

given his approbation to the charge being united in a, but not to its „„ 
being veſted entirely i in one; becauſe the act of keeping, where it re- R 1 0 = 
lates to a Aus Able article, applies only to a part of the article, not to OS | 
the be. The delivery, therefore, of the whole by either party to 
the other is without the proprietor's conſent; and the party who 
makes ſuch delivery is accordingly reſſ ponſible.—But the receiver is 
not reſponſible, ſince (according to his tenets) the truſtee of a truſtee 

is not ſubject to reſponſibility. It is otherwiſe \where- the depoſit-i is 
incapable of diviſion; for where an article of that nature is depoſited + - 
with two perſons, it is impoſſible for them jointly to be concerned in 
the care of it every hour of the day and night, unleſs by turns; and 
the approbation of the proprietor, with reſpect to the whole, is wo 
therefore. of PRONE: wee to extend to agen of them 1 in * X 


ticular, 


M0 | | | - Io 
f p 
' » 75 - ; - 7 


rer » Re UB <5 (HIRE 


relate to the 


20 Driise Ma 


Reſtricion : Irx the proprietor of a depoſit ſay to the truſtee “ deliver 


Are not re- 


garded where not the depoſit to your wife, and he nevertheleſs deliver it 
they ar o. to his wife, he becomes in that caſe reſponſible.—lt i is recorded, in the 


pugnant to 


A. Fama Sagheer, that if the proprietor prohibit the truſtee from deliver. 

ing the depoſit to any one of his family, and he nevertheleſs deliver it 

to one of his. family from any unavoidable neceſſity, he is not made 

reſponſible by having ſo delivered it ;—as if, for inſtance, the depoſit 

be an animal, and the proprietor prohibit the truſtee from giving 
charge of it to his ſlave or as if, being of the deſcription of things 

uſually committed to the care of women, he ſhould prohibit him Pg 

delivering it to any of his wives. The compiler of the Hediya re- 

marks, that as the former of theſe reports is abſolute, and that quoted 

from the Fama Saghrer reſtricted, the firſt ought allo to be underſtood 

as reſtricted; for this reaſon, that it is impoſſible to manage the con- 

ſervation with an obſervance of the condition, which is therefore nu - 

; gatory.—But if the truſtee ſhould not act from neceſſity,—as if, having 

two wives, or two ſlaves, the proprietor ſhould prohibit the delivery 

to one particular wife, or to one particular ſlave, and the truſtee ne- 

vertheleſs commit the depoſit to the particular wife or ſlave ſo pro- 

hibited, —he becomes reſponſible, fince the condition in this caſe" s 

uſeful, as ſome of the family may not be truſtworthy ; and, as the con- 

ſervation of the depoſit is not incompatible N the obſervance of the 1 

89 condition, it is e valid. | 


or where they Ix the proprietor ſay to the W 1 Keep the depoſit i in \ hi | 


particular apartment of this Sera,” and he keep it in another apartment « of 


apartmentin the {ame Serar, in that caſe he is not reſponſible | for it; becauſe the 


a houſe, 
Condition was uſeleſs, in as much as there is no difference with reſped 


. to keeping in different apartments of the ſame Serci.— (If, on the 
contrary, he were to keep it in a different Serai, he is reſponſible; | 
becauſe, as a difference of Serazs occaſions a difference in the keeping, | 

the condition is therefore of uſe, and the reſtriction is conſequently | 

valid. If, however, there be an evident difference between two dif. 

6: Le, 2 ferent 


Book XXVIIL PEPOSITE 5 


ferent apartments of the ſane Serai, (as if, the Gre being extenſive, 


the apartment prohibited ſhould be full of holes and crevices,) the con- 


dition ſo made is valid, and the truſtee becomes e in err K 


i it in that rege 


3 ; & * N * * 6 2 r " : ” 
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Ir A poet dejolic erh with We, 4 aka that dine 1 again 

_ depoſit it with a third perſop, EY it be loſt ; in this: perſon”: 8 hands, in 
that caſe the proprietor of the depoſit, according to Haneefa, muſt 
take a compenſation from the firſt truſtee, not from the ſecond. The 
two diſciples allege that the proprietor is at liberty to take the com- 
penſation either from the firſt or ſecond truſtee; and that, in caſe he 
ſhould take it from the firſt, he [the firſt] is not empowered to take 


an indemnification from the ſecond; but that, in caſe of his taking it 


from the firſt; — The reaſoning of the two Aiſiples is that the 1 | 


truſtee has received the depofit from the hands of a perſon who has 


manner as. the truſtee of an uſurper; that is to ſay, if an uſurper . 
the truſtee!s hands, the proprietor is at liberty to take a compenſation 


tion,—The ground of this is, that the proprietor of the depoſit not 
having given his approbation to the ſecond depoſit, the firſt truſtee was 


tranſgreſſion in having received it without the conſent of the pro- 


penſation, he becomes proprietor, which conſtitutes the ſecond a legal 
tune i and a legal t unde! is not r war, the e oe on 


* In conſequence of the deviation from his an 


Fl 


13 


himſelf become reſponſible®, and is therefore reſponſible ;—in the ſame 
poſit with any perſon the goods he has uſurped, and they be loſt in 


either from the uſurper or the truſtee; atid ſo alſo in the caſe in queſ- 


guilty of a tranſgreſſion; and the ſecond truſtee was alſo. guilty of a 


prietor. The proptietor, therefore, has the option of taking a com- 
penſation from either, —If, however, he take the compenſation from 
the fir} truſtee, he [the firſt truſtee] is not in that caſe entitled to . 
indemnify himſelf from the ſecond; becauſe, upon paying the com- 
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epoſit is 
transferred to 
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the contrary, the proprietor take the ene from the ſecond | 

truſtee, he [the ſecond] is in that caſe entitled to an indemnification 
from the firſt ; becauſe, as not -being a legal truſtee, he muſt be con- 
ſidered merely as an agent for conſervation on behalf of the original 
truſtee; and as ſuch he is entitled to an indemnification for whatever 
| lofles he may ſuſtain, connected with the agency. .—The reaſoning of 
Haneefa is, that the ſecond truſtee received the article from the hands 
of a truſtee, and not of a reſponſible perſon; becauſe the firſt truſtee 
does not become reſponſible until the thing be ſeparated, from the 


| ſecond truſtee; ſince ſo long as it is in exiſtence with him, the wiſdom 
and jud gment of the firſt, truſtee are conſidered to be, as it Were, ex- 


tant and at hand with regard to it.— The proprietor, moreover, is 


Caſe of claim 
advanced by 
two are Bat 
to a ſum 1 
money in the 
poſſe ſſion of a 
- third. 


ſuppoſed aſſenting to any mode of keeping his property which may 1 
be agreeable to the truſtee's judgment; and as that ſtill continues to 
1 ee it follows that no tranſgreſſion whatever has as yet taken 
"pr upon the article being loſt by the ſecond: truſtee, the 
firſt truſtee is held to abandon the charge he had undertaken, andi 48 
therefore reſponſible. —The ſecond. truſtee, on the other hand, con- 
tinues in his original predicament ; that is, his ſeizin is a ſeizin of 
truſt in the end, in the ſame manner as it was at the beginning ; and 


as he is not found in any tranſgreſſion, , he therefore is not xeſponſible 


for the depoſit;—in the ſame manner as where the wind blows 4 gown 
near to any perſon, and it is afterwards deſtroyed, in which caſe that ] 
perſon.) is 200 he PRE 


* 4 be * : 
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| Ir two > perten ſhould ads chi a Faun 4 the 
poſſeſſion of a third, each aſſerting that he had depoſited : chem with 
him, and the poſſeſſot deny their claims, but refuſe to take an oath 
to that effect, the thouſand dirms muſt, in that caſe, be divided be- 
tween the two claimants, and the defendant. remains anſwerable. to 
them for one thouſand more.— The reaſon of this is, that the claim 
of each ſeveral claimant is valid, as the claim of each has the proba- 
bility of truth. —Hence each 3 18 entitled to exact an oath from the de- 
5 - fendant, 
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fendant, who, on his part, is is required to make a e depoſiticn 
with reſpect to each, as the right of each is diſtinct. The Kdzee, in 
adminiſtering the oaths, may lawfully begin with either, ſince it is 


impoſſible to adminiſter both at the ſame time, and neither has ground 
of preference over the other, If, however, a contention ſhould take 


ht between the claimants on this point; the die muſt be thrown in 
order to ſatisfy them, and to remove any ſuſpicion of partiality on the 
part of the Kizee.—lIf he then take an oath in denial of the claim of 


one, let another oath be adminiſtered to him 1 in denial of the ſecond's 


claim; and if he thus make oath, denying the claims of both, nothing 
; due from him, for want of proof. If he ſhould refuſe to take the 


| ſecond oath, a decree muſt be paſſed in favour of the ſecond claimant, 
ſince the proof is eſtabliſhed.—If, on the contrary, he refuſe to take 


the firſt oath, a decree muſt not be paſſed in favour of the firſt claim. 
ant, but an oath muſt be tendered to him with regard to the claim of 


the ſecond,—It were otherwiſe if, at the time of refuſing, he were to 


make an acknowledgment in favour of the firſt; for i int that caſe a de- 
cree would immediately paſs; ſince acknowledgment i is proof and a 


cauſe of property in itſelf ; whereas a refuſal to take an oath is neither 


proof, nor a cauſe of property, unleſs in conjunction with the decree 
of the K4zee. It is therefore lawful for the Kizee, in ſuch a caſe, to 
ſuſpend his decree until he ſhall have tendered the ſecond oath, that he 
may be apprized of the full extent to which his decree i is to e 
if the defendant refuſe to take the ſecond oath, alſo, the Kdzee muſt 


then paſs a decree equally in favour of both; becauſe neither party 


has a ſuperiority over the other in point of proof; and no regar d ; 


whatever, is paid to priority of refuſal I to ſwear,] ſince the two re- 


fuſals do not conſtitute proof ſeparately, but together and at one 
period, namely, at the period of the decree of the Kizer and as, if 
both had adduced evidence, no ſuperiority. would have been given to 
either evidence on the ground of Priority, ſo alſo in the preſent 
inſtance. The defendant muſt alſo give a compenſation of another 

Vol., Ill. - | N n — — thouſand wh 
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oh tout diri rms to the claimants, ſince 1 in paying them the one thoy- 


fand which was preſent he only pays each half his due. — Sup- 
poſing that the Kizee, in conſequence of a refuſal to take the 
firſt oath, ſhould immediately paſs a decree in favour of the firſt 


_ claimant, without waiting to tender an oath with reſpect to the 


claim of the other, in this caſe Tnam Alte Traddee, in his Com- 


mentary u pon the Jama Sag beer, ſays that an oath muſt be tendered 


with regard to the ſecond ;—and if the defendant refuſe to take it, 
a decree muſt then be paſſed jointly; in favour of both claimants, 
in an equal degree; becauſe the decree in favour of the frft claimant 
was not deſtructive of the right of the ſecond, ſince the precedence, 
in the adminiſtration of the oath, was determined either by the 
will of the Kiazee, or the chance of the die; and neither of theſe 
have power to deſtroy | the ſecond's right.—Khaſif has ſubſtituted z | 


| flave in this caſe; that is, inſtead of one thouſand Arme, he has 


ſuppoſed the diſpute to relate to a ſlave; and he maintains that the 
ſentence ought to be executed in favour of the firſt claimant, fince 
the matter is uncertain, in as much as ſeveral of the learned have 
given it as their opinion, that a decree ſhould be paſſed in favour of 
the firſt without waiting for the ſecond, as à denial to take an oath- 
is equivalent, by implication, to an acknowledgment.— He, more. 
over, remarks, that the oath with reſpect to the ſecond claimant 
muſt not be adminiſtered to this effect, this ſlave is not the flave 


of ſuchan one,“ becauſe a refuſal on the part of the defendant 


to take ſuch an oath is of tio conſequence, after the ſlave in queſtion 


had been proved to be the property of another. — The tenor of the 


oath, therefore, muſt be there is nothing due from me to this 
« man; not this ſave, nor the value of him, (which is ſo much,) 
nor /efs than the ſaid value.“ He alſo obſerves, that it is re- 
quiſite this oath be adminiſtered, according to Mohammed; but i 
not according to Aboo Yooſaf; becauſe if a truſtee ſhould.” make al 


2 of the _ d in favour * a certain paris and 
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the thing rial ſhould * a decree af the Kizee be given to | 


another, then, according te Mobammed, the acknowledger is Ty 0 


ſpoolible, but not according 10 dien Loge, —- Now the: Gafe. in 


queſtion is a branch, of this caſe. relative to, the acknowledgment of 2 


are and conſequently the law in the one caſe is ; the ſame as 


in the other. The caſe of acknowledgment, here alluded to, is. where 


1 perſon firſt 


awledges. 4 particular ſlaye to be the property 


of a particular perſon, and afterwards denies it, averring that another 5 
perſon had depoſited the ſlave with him, and a decree is paſſed in 
favour of the firſt acknowledgee, becauſe of the ſecond acknow- 


ledgment being a retractation of the firſt ;—in which caſe, if he 
ſhould have given the ſlave to the firſt without a decree of the 


Kizee, he is reſponſible, the opinion of all our doctors; or if 


he ſhould have given the ſlave” by the decree of the Kizee, in that 
caſe alſo, according to Mohammed, he is reſponſible, becauſe he 
acknowledges his obligation to keep the ſlave on account of the 
ſecond, and yet he deſtroys the ſaid ſlave, (that 1 is, ſo far as relates 


to the claim of the ſeeond,) by means of his acknowledgment," 


and is conſequently reſponſible.— According to Aboo Y 50% he is not 
reſp onſible in this inſtance, becauſe, as he holds, it is not the im· 
e act of acknowledgment that deſtroys the ſlave, fo far as re- 


hates to the right of the other, but the giving of him to the other, 


which is the neceflary conſequence of the order of the Kizee. Mo- 


hainmed, on the other hand; maintains that it was he who urged. 


the Kigece to paſs that decree; whence he is reſponſible. Now the 


reaſon for aſſimilating the caſe in queſtion with this one is, that the 


acknowledgment in favour of the ſecond claimint, after the firſt 


had acquired a right to the thing, is uſeful to the ſecond claimant, 


in as much as (in the opinion of Mohammed) it induces a reſpon- 
| ſibility in his fayour. Hence, in this caſe, it is requiſite, accord- 
ing to Mobammed, to adminiſter an oath to the ſecond claimant, 
cctv the Save have been proved to be the right of the 
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firſt, becauſe the object from it is to obtain a refuſal to take the oath, | 


which is equivalent to an acknowledgment ; ; and an acknowledge. 


ment, even in that caſe, is uſeful, as it induces reſponſibility. Ac- 
cording to Aboo r voſaf, on the contrary, an oath is not to be ad- 
miniſtered ; | becauſe, in the ſame manner as the defendant is not made 


reſponſible by an acknowledgment, ſo neither is he by a e to 


ſwear, and hence the tenderin 8 of an "Re is EGO” BH] 
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REEAT, W to our Ts Aiden an inveſtiture 1 Definition of 
with the uſe of a thing without a return. The perſon Who 5. of 
ſo grants the uſe is termed Moyeer, or the lender; the perſon receiving _ 
it, Mooftayir, or the Borrower ;. and the article of which the uſe is 
granted, Areeat, or the loan.—Koorothee and \ Shafei. define Areeat to 
ſignify, ſimply, a licence to uſe the property of another, becauſe it is 
ſettled. by the word Babit, ſignifying licence or permiſſion... Beſides, a 
ſpecification, of the period is not a neceſſary condition in a loan: but if 

a loan were an inveſfiture, it would not be valid without ſuch ſpecifi- 
cation, ſince without a ſpecification of the period the full extent of the 
ule cannot be aſcertained, ang an inyeſtiture with any Parks unaſcer- 


| tained. 
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tained 1s n +l loan, moreover, is rendered null by a recall, 
whereas, if it were an inveſtiture with the uſe, it could not be ren- 
dered null · by a recall, in the fame manner as a legſe cannot be annulled 
by a recall. Further, the borrower is not entitled to hire the loan; 
whereas, if it were an mveſtiture, he might let it out-to hire, becauſe 
© whoſoever is himſdlf proprietor of a thing may conſtitute another pro- 
ptietor of it. Our doctors, on the other hand, argue that the word 
Areeat indicates an irueſliture, ſince it is derived from Areeya, which 
fignifies a grant; and that, accordingly, in forming the contract the 
expreſſion inueſliture is uſed. The uſe of a thing, moreover, is 
capable of being property, in the ſame manner as the actual thing 
itſelf; and as inveſtiture with the latter may take place either with or 
utithout a return, ſo alſo with reſpect to the ' former. —With reſpet 
to what Koorokhee urges concerning the term Habit, it may be re- 
plied that this term is not uncommonly uſed to expreſs mnveſiiture, 
ſince it is uſed in ſettling contracts of leaſe, which are an inveſtiture 
with reſpect to the uſe of the thing hired —With. reſpect to his con- 
cluſion, that if a loan were an inveſtiture it would not be valid 
c without a ſpecification of its period, becauſe of uncertainty, —it 
may be replied that uncertainty, in loans, is of ao conſequence, " W 
cannot be productive of ſtrife, in as much as loans are not binding“, 
whence the uncertainty cannot be injurious. It is to be obſerved that 
a recall operates in a loan, becauſe a recall is a prohibition with reſpedt 
to the enjoyment of the uſe, and after ſuch prohibition the uſe, of 
conſequence, ceaſes to be the property of the borrower. © The bor- 
rower, moreover, is not competent to let out to kire the thing bor- 
rowed, fince that is attended with an injury to the lender, as will be 
| hereafter explained. —It is alſo to be obferved that hrveſhiture is made 
= in four different ſhapes. I. By /a/e, which is an inveſtiture with ſub- 
| ſtance, for a return. —II. By g, which is an inveſtiture with fub- 
ſtance, without a a return. III. By leaſe of "ores ident is an n inveſt; | 


1 „ is. ® ts may be retracted at pleaſure. 
| Odd | ture 
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ture with the uſe of a thing for a return. IV. By han, 2 is an 
inveſtiture with the uſe of a thing without a return, as before ex- 
plained; and which is lawful, as being a ſpecies of kindneſs; becauſe 
God has ſaid “ DO KI NDNESSS TO EACH OTHER ;”” and allo, N 
the Ine borrowed a ſuit of armour from om 


A ved! of loan is endetes A w the lender aying ” 1 Forms under | 
« have Ent you this,” as there the purpoſe i is expreſsly mentioned; granted. 
or, by his ſaying IT have given you to eat of this earth,“ becauſe 
ſuch an expreſſion is uſed to denote a loan metaphorically; for as it is 
_ impoſſible to eat of the earth itſelf, the mſg is therefore n 
64 to cat of the produce of it. 


Tax lender is at liberty to reſume the loan whenever he pleaſes; The lender 
becauſe the prophet has ſaid MooNngA is liable to be recalled, and a ir + | 
han muſt be returned to the proprietor ; (Meoonha is a ſpecies of loan, | 
where a perſon lends another a goat, a cow, or a the-camel, for 
inſtance,) that he may uſe their milk ;—and alſo, becauſe the pro- 
duce, or uſe of the thing lent, becomes property, particle by particle, 
merely according as it is brought into being; hence, with reſpect to 
ſuch part of the produce as is not yet brought into being, there is . 
an mnveſtiture, but no /erzin: retractation with Ow to ſuch oo is 
an rally. ls He 


A LOAN W If. 3 it be loſt in the hands of the - * 
| borrower, without any tranſgreſſion on his part, he i is not anſwerable 2 
for it, whether the loſs happen at the period of his uſing it, or other- APR Ve o-4 
wiſe. —Shafei maintains that he is reſponſible for it in caſe the loſs gef reſpet- | 
ſhould take place at a time when he is not uſing it; becauſe he has logs. © 
taken poſſeſſion of the property of another without a right in it; and alſo, 


becauſe as the borrower 1 is liable to the charges of removal, f in caſe of 


. C 
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- - _n6t uſing it, he is reſponſible, becauſe of the non- 


the RSNA thi bee ſoalf he S a II 
in caſe of its deſtruction, in the ſame manner as an uſurper, the ar- 
ticle ſtanding in the fame predicament with merchandine detained 
with a view to purchaſe. With reſpect to the permiſſon of ſeiin, 
eſtabliſned on the borrower's behalf, that was granted merely with a 
view to enable him to enjoy the uſe; and hence, where the uſe oeaſes 
it no longer operates in other words, where the Ioan is deſtroyed 


during his enjoyment of the uſe, he is not reſponſible, becauſe of the 
exiſtence of · the neceſſityʒ whereas, if it be loſt at a time when he is 
ſtews ef thi le. 
oeſſiy at that time. The argument of our doctors is, that the term 
Areca does not indicate reſponfibility ; for (according to their "exp0- 
ſition) it is an inbeſtiture with the uſe without a return, or (according 
to Shafei and Koorokbee) a permiſſion of the uſe ; and the ſeizin of i if is 
not A tranſgreſſion on the part of the borrower, fince i it Was made with 
the, conſent of the lender; and although that conſent | was merely with 
a view to enable the lender to uſe che article, 11. the borrower did 


4 . 2 


not make the ſeiz in with any other. intention: he, theręfore, is not 
Fe guilty of any tranſgrefſion ; and.conſcquently f s not reſponbble. —lp 
reply, to what: Shafes urges it may be obſerved, that. the expenge at- 
3 tending, a remoyal of the article is incumbent on the borrower, merely 
on account of the advantage he derives from it, in the ſame manner 


as the maintenance of a loan is incumbent upon the borrower, on ac- 
count of the adyantage he derives from it, and not on account of any 


: n 52 88 5 defect in his tenure, It is otherwiſe in the caſe of an uſurper; where 


charges, of removal, are due merely becauſe of the. dete in his 


ö ey 


ttenure.— With reſpect to ſeizin with a view to purchaſe, the reſpon- 


ſibility in that inſtance does not ariſe from the ſeizin, but from the 
deſign With which it was male; for as ſeizin in virtue. of f a Contrad 4 
of fale_igduces reſponſibility, ale ſeizin With an intention of pur- 
chaſe induces reſponſibility, ſince ſeizin with à view to any contract 
is ſubject to the ſame laws with that contract, as has N 
in its O_o place. . 1. 
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Ixxis not law Ful for a borrower, to let out a Kip, I. eser maggi e 
he ſhould let it out, and it be afterwards loſt; he is in that caſe re- en e N 
ſponſible for it; becauſe à loan is inferior to a leaſe, and an -inferioc 8 
cannot comprehend; its ſuperior; and alſo, becauſe if the hire be valid, 
it can only. be ſo on the ſuppoſition of its being binding; and that 
cannot be ſuppoſed otherwiſe than with the conſent of the lender; for 
if it were binding without his conſent, it would. be a great iujury to 
him, as it would deprive. him of the power of reſuming the loan, EE 
until the expiration of the leaſe.—The leaſe of a loan i 18 therefore i in . 2 Bl 
valid. —It is to be obſerved. that, in caſe of letting out the loan, the &, Chee - - - - 
borrower becomes teſpouſible for it immediately upon the delivery to —— — . 
the leſſee; for as the ac of lending does not comprehend r Es 
follows that ſuch delivery is ani ufurpation. The lender is in this caſe | 
at liberty to take the Senso, if he'pleaſe, - from the leſſee,” be- 
cauſe of his having taken the property of another without his conſent. 
If, however, he take it from the borrower, he is not then entitled to 
any indemnification from the leſſee,” fince, in conſequence of his re- 
ceiving'a compenſation from the borrower, it becomes evident that 
the borrower only let his own property If he take the compenſation 
from the leſſee, the leſſee is in that caſe entitled to an indemnification 
from the borrower, who is. the leſſor, provided he the leſſee] had 
not known that the leaſe was a loan, as in that caſe he ſuffers an im £ 
poſition. - It is 'otherwiſe where he takes e T to barry „„ 
2 as chere be ANGLES e „ 4 de eff 
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Ini lawful fo 45 a 7 AC to End the a he deu d, e He may lend 


it be of ſuch a nature as may not ſubjett ; it to be differently affected by 3 


n uſes ® e is of e . the W e is not n E. d it 


: ** ? * 5 ; » * n 
* ; 


„ Thus if the- 188 be 3 e ee 6 opt 
ters not whether for this purpoſe they remain with Zod or Omar.—But if the loan 
be a riding-horſe, it may be of conſequence that Zezd ſhould not lend it to Omar, for if 
Ee cel Eng Ab 
e 1. 


9 


to be differ- to o lend ths bun to another, beeatſe (according to ur 
p merely a permi Non "of the uſe, and a perſon to Whom the een thi 


L o AN 4 


18 permitted is not entitled to communicate that petiniffion o to another, 
for this reaſon, that the uſe of a thing is not capable of being property, 
as it is a non-ehtity,” the uſe being cotifidered as an entity in the cafe 
of a leaſe merely from neceſſity, which im à Iban tnay be edmpleatly 
anſwered by permiſſion.— Our doctors, on the other hand, argue that 
as a loan is an inveſtiture with the uſe of a thing,” the borrower ma 
therefore. lend the Joan, in the fame manner as a perſon to whom the 
uſe of a th ing devolved by bequeſt —Befides, i in the ſarne manner u 
the uſe i is made property in the caſe of a teaſe, 10 alſo i is it, 6, from. 


S $ 15 777 


principle « of neceſſity, in the · caſe of a <5 70 7 

; Ozjecrion,—If ; a loan fignify. an inveſtiture with” 106 uſe, i 
would neceflarily follow that the borrower is at liberty to leud the lokn 
even where a difference of uſe may occaſion a different affection 1 in the 
ching; whereas the law is other wiſe. 

'ReeLy.—lt is not permitted to the borrower to Kad W. Jan 
borrowed when of a nature to be differently affected by different uſe, 
becaufe of the poſſibility of the uſe of the fecond borrower being more 

in njufious to the thing than that of the firſt; and the conſeht Ali ap _ 
probation of the firſt lender is given to the uſe of the fen borrower, 
but not to that of the Second. = The compiler of the Heddyi tetnurks 
that what is here related proceeds eit the ſuppoſition of the loan being 
_ abſolute; for that loans are of four kinds. I. Loans that are abſolir 
with reſpett both to the period and the uſe; in which caſe the bor- | 
| rower is entitled to take the uſe in any manner and at any time he 
/ pleaſes, becauſe, of the loan being abſolute. II. Loatis that are re- 
ſtricted both as to the uſe and the time, in whi ch cafe. the borrower i is 
not alowed to depart from theſe veſtrictions, exceptiug where, the de 
_, viation is in an inſtance that is fimilar to the one preſcribed;)orof a 
better kind; a8 Where a perſon, | orrows ; a quadryped i in order to Toad 
on a particular day with ten meaſures of a particular Lind of wheat; 
and he loads it on that day with N meaſures of a different kind of 
| MT RI wheat, 


\ 
| 
\ 
\ 
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it is not law ful for the hotrower to depart from the reſtrictiong. If, 


or to lend it to another for the purpaſe of Jad 
no difference; and, in the ame manner, he may 


poſed ta be of different kinds, be is not entitled to more than 
kind, which his own act muſt fix and determine; and henc Ce, | 


ſhould ride upon it himſelf, he is not afterwards at liberty to 8. it N 


another to ride; or, if he ſhould lend it to n to . Fe he is 
not afterwards entitled to ide upon it himſelf, 
147730 115 t 8 f u 

Tur loan of dirms and deenars,. and. of articles eſtimated | ; 
ſurement of « 


„with regard to theſe articles, without a deſtruction 


of the ſubſtance, it muſt, -with reſpect to them, be neceſfarily con- 
ſidered as an inveſtiture with the ſubſtance.rNow an inveſliture. of 


this nature is to be conſidered in two lghts,—a gift 
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ee 2nd, Ker are, in common converſation, uſed ate, to er 5 


loan; but there is a diſtinction in law with regard to them. "Areeat is uſed with 7 oo to 


er 
ſuch this ings tt dei Wont to another, are identically returned to him; and Nr z, wi ith 
regard 3 not identically, but equal in point of number; weight, 
it, 
Areeat ; but if a perſon ſhould borrow one —.— 
thold an en e N it is eonſi- 


or, meaſurement of capacity. Thus where al perſon, having borrowed a book, and 
afterwards returns it, it is conſidered as 
: dirms from another, ae Sig tho 

tered as' Lan. 9186 » tt 1! * Yn 16 34145 5 MT "1 LW 


wheat, or with loſs. than ten meaſures of the fame or A difertnt kind 8 
of whest. III. Loans that are reſtricted in point c tame, but abſolute -- 
with reſpsct to the uſe and IV. Loans that are reſtricted with re- 
ſpect to the uſe, but ahſolute with 17 eſpect to time in either of which 5 


therefore, a perſon barrow, a quadruped- without any conditions what: 
ever, he is in that eaſe entitled either to load it on his own, account, 
„ in lading there is | 


either ride upon it 
himſelf, or Jend it to another for that pyrpoſe z. Hut as riding is 552 


ty, by weight, or by tale, 1 * conſidered in th the light | 
of Kara 5. The principle on which this proceeds is that Areas is 10 
an inveſtiture with. the uſe, [of the property Line! and as this can - 


or a ſoen it rute 


ly Arab! 4-4 "the" Engliſh . ile no diftin8jon des the terms . 
| 5 6M + Aus 
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act is, however; regarded as a han in this inſtatice, either: becadſe 


Han is more probable than g, or becauſe" Me objeRs' o a. Wan are 


N twofold, namely, the uſe of the article; and the 


of che fub· 


ſtance: and in the loan of the articles ih queRion;a reſtitution of at 


Land may be 


lend another a quantity of dirm m 
| cuſtomers from the petſuaſion of his being 1 rich; ) it is not in this Kite 


equivalent is admitted in place of the identical fubſtange: L 
however, have obſerved that this doctrine proceeds on the ſuppeliticn 
of the loan being abſolute: for if it be limited, (as if A perfon' "ſhould 
rely to place in his ſhop and attack 


a Kara loan, hut an Arxerat- loan, whenee he's not entitled, to Jetta 
any other uſe from it than what was ſpecified? the caſe, Uidkefoj "If 
becomes the Kine an if he had borrowed a veel or a i for to decorate 
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W c e 

Ir a pate borrow 2 with à view wag build" upon it, or Plant 


borrowed for 
the purpoſe 
of building or 
plantations : + 


but the lender 


is at liberty 
to reſume it. 


-- 


* 
j » 


trees in it, it is lawful ; becauſe the uſe to which the 8 is to be 
applied 1 is here aſcertained; and as ſuch uſe is the ſubject. of property 
in trafes, foalfoinlays.—But in this caſe it is permitted to the" lender 
to reſume the land; and as he is to receive it back in the ſtate in which 


he lent it, he is therefore einpoweret to cotnpel the borrower to ie: 
5 move his houſes or trees. Alt 18 to be conſidered, however, Ap * ther 


or not any period-was fixed for the loan. If no period was ficed, then 
no oompenfation is due by the lender for the lofs he ray marge 
fioned to the borrower by the deſtruction of his buildings 61 tres, 
ſince no deceit was practiſed on the borrower, but rather he'dectived 
himſelf, in truſting to a contract Which was abſolute andunarcom- 
panied with any condition.— If, on the other hand, a period' Was 
fixed for the loan, and it be. reſumed before the expiration of that 
Period the reſuaption fo made 2 Myon PAY A uns ao 
RN 115 [FO 155 nu, 215 11 46 4 J 111 N 2117 B is 990; el 


FN d dne n 68,5 
22 ad Arbiat; (although rriath) fi re in ele | feet * che tranſlator is under the 


© neceſſity 'of adopting the term loan in both en eee it to the reader d conceive 


the original term from the context. e gs ene 


ua explained) 


„ 
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explained) may refurae/a lean whed he neten, dat Bioheverticles 
abomjnable iu this in ſtance, as it invaltes à breach f prötniſe 
the lender is reſponſible to the borroyyer for the dessen ichs 
removal of his trees atid buildings, in as much as he deceived the π-r. 
rower in fixing a period which it was natural to ſappoſo he would af. 
here to: the borrower, therefore; is entitled to a b u Hl 
the lender, in conſideration of che damage be reodivesy ahdthe! ame : 
is mentioned: by Kadborge in his compen þ Toy 
tains that the borrower . is at liberty eithir:c6 take. from thivilender the ü 
value of the trees and buildings, (in Which caſe they become che pro 
perty of the lenders) or to take a compenſation for bis loſta (in which 
caſe he is at liberty to garry away the trees and the buildings), + 7 - 
Lawyers have obſerved that if the removal of, the trees and buildings 
be detrimental to the ground, the choice of the alternative reſts witn f 
the proprietor of the ground, as he i is the Priuci , and the botrower e 2 
= eee and A ene 1s n Sen tort principal. 11 550 e 
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a perſon borrow. a. piece of land for the cultivation of grain the — 75 
3 has not the power of reſuming the loan until the gathering in purpoſe of 
of the grain, Whether A period have been fixed or hot; becauſe the ga- bang 3 
thering of the crop comes within a certain and known period; and in until the crop 15 3 
ſuffering, it ta temain on- the ground, an abſervance of the right of „ „ 
both the lender and borrower: is mai tained, 1 in the ſame” manner ass, Lo: 
under ſimilar circumſtances,, in the caſe of a legſe. . -It/ i is 'vtherwife! 5 9 
with reſpect to  drees ; becauſe, As. the, period) of, their exiſtence i 18 un | F 1 
certain, the, ſuffering; them in hoof . 2 e | 1 
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Tux charges * returning the loan inuſt de defrayed: by the be | The borrower 


_ rowers becauſe, as the reſtitution of it is incumbent on him, 0K „ mir 


het attending the + 
ook it with a view to his own benefit,) he is conſequently liable eee e 


to the expences attendant on fuch reſtitution.— It is to be obſerved a loan. 
that the expenoes attending the return of the ſodhecr of a leaſe are in- 


r Says „ : a."  Eumbent 


to him. The expence of returning the ſubject of am u/urpetien, on 
the contrary, mult be defrayed by the uſurper; for as the return of the 
article to the proprietor is incumbent on the uſurper of it in order to 


In ee 


an anima 


N it reſtore it to the ſtable of the proprietor, and it =: wad in 


| ſuffices that it 
be cl jb 


tothe owner's. 
able; 


. as. A valid NR. 308 


and, in re- 


ſtoring a 


Have, that he 


be returned 
to his maſter 8 
vu. 


| ſible for the eventual loſs of it. — the uſurper, becauſe it was incum- / 
bent on him to undo his act, and his act cannot be undone but by* 


nent on hou leflor; hecauſe the rent being 2 return. for. the 
benefit ariſing fron the tenure of the article Jet, all that in required 
from the leſſee is merely to put it in the power of the leſſar to re- 


cuſtom, ſince it is cuſtomary to reſtore loans to the houſe: of the pro- 
prietor; as where, for inſtance, veſſels or utenſils belonging ta 
| ny houſe are borrowed, in which caſe it is uſual to return them, pot 


into the proprietor 8 hands, but merely to his bouſe— —Bcſides,, if he 


mentioned. —If, on the contrary, an uſurper o or 4 truſtee return. 
- ſubjeft« of the uſurpation or the truſt to the houſe of f the pr 


1 4 1 
| ? 
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cover it, by diveſting himſelf of it, and not that he ſhould return j it 


remedy the injury he occaſioned, ſo the expence attendant. on a fuck 
return muſt 0 conſequence be be 1 by _ 


. 4 | 
211415 Ene 071090 ff 
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that caſe he is not reſponſible for it, on a favourable conſt * 
Analogy would ſuggeſt that he is reſponſible, ſince he has neither te- 
ſtored it to the proprietor nor his agent, but merely to his ground | 
The reaſon for a:more- favourable conſtruction of the law in this in- 
Nance is, that a reſtitution has here been made according to gener 


| returned the quadruped to the proprietor, he [the proprietor} would 
have ſent it to the ſtable, and therefore his 1 5 ſo at once 1s  couſider 


Yr 91 3: ont 26 i HA? 1 bas 2 
lx a _ . a fave, — nk ed fa 1% the bose 
of his maſter without delivering him, perſonally, | to the waſtes him- 


ST} . 


ſelf, he is not in that caſe reihen for him for the reaſohs ab 


without delivering it to the proprietor, they e are in that = reſpon 


6 a deliver) 


f ” 
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delivery to the proprietor himſelf; and the thiltce; becauſe + che pro- 
prietor did not wiſh that he ſhould deliver the depolit merely to 5 
Jouſe or his family, for if that had been the calc, he would not have 
depoſited it with him.—t i is otherwiſe with reſpect to loans, a8 theſe 
are commonly 1 returned to the \ houſe: 6 excepting, however, where they TS | 
conſiſt of Jewels, for.in that caſe oy, muſt be returned 0 the \ .; : x” 
has and not to the ga or e 385 ; 


* * - * F 2 — 
* , 0 
5 
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tbr the bbliiret ſend the 1 he had MI to the pro- h ſuffices to 
prietor of:it, by his own flave or his hireling, and! it: be loſt in the derte 
way, in that eaſe he is not reſponſible for ĩt.— (By bireling'is hefe to 4 . 
be under ſtocd a” ſervant who receives yearly. wages.) The rea- the borrower 
fon of this is that a loan is in the nature of a truſt; and be 
borrower may comtnit it, for the fake of preſervation, into the handles 
of any of his family, in which relation a ſlave and a yearly ſervant „ 
e vor egg e e un CREEO? 1 
e en 123 5 64 3 
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$7 a. derrower hows nd wk 27 Horſe | or of! her mel hs or lender. 
had borrowed to the proprietor, by the flave or the hireling of the 
proprietor, ana it be loſt or deſtraped on the way, be is _— reſpon- | 
ſible” for it, ſince the proprietor is virtually fo ppoſed to have ap- 
proved of this, in as much as he hitnſelf, "4 a delivery had been 
made fo him, would have configned the horſe to one of theſe, —Some 
have faid that the Ew a roceeds on. the ſuppolition of the ſlave or 
hireting; fo whorn the quadrupe is conlign ned, being the one ro ho 
the tate and mangetnetit 5 it is away 8 Pies, "Others, again, "have © 
fad that i Tpatters not whether it be conſigned to fuch a Dave, or 


to any other ſtave of the e 5 and this ME is the molt a r proved 
dotine,” 5 | * n : 4 - 
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have reconciled the doctrine, * the preſent caſe, f by obſerving 
that the borrower does neceffarily become reſponſible on 


a borrower. © 


| may cultivate it, the borrower muſt inſert, in the contract of loan, 
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Ir a borrower ſliould as the quadruped's to the Proprietar by 
the hands of a ſtranger, he or es in that caſe reſpouſible for 
it, and muſt make good the Value in the event of its lofs.—It"; 15 
to be obſerved that this caſe ſeems to imply the illegality of 4 bur? 


rower's depoſits fing a loan with a ſtranget; ſince, if that Were awful; 
he would not, in the preſent inſtance, be reſponſible. Such alſo 15 
the opinion of ſome of our modern doctors.— Others of them have 


aid that it is lawful for a borrower to depofit the loan, becauſe 


the contract of depoſit is. inferior to that of loan; and theß 


di 5 


the loan by a ſtranger, ſince from the moment of abe con- 
ſigning it to a ſtranger the loan determines, and being no 
ug a borrower, . he becomes of conſequeuce reſpon | 

doctors, however, do not admit the legality of a borrower's de- 
poſit, unleſs he be the borrower of a We which ; in aa is not 
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Is a perſon lend a piece of fallow - oh to a.” that he 


the words Vou have given me to eat of this land.“ — This is 
according to Haneefa. The two diſciples have ſaid that the- term 


Areeat or loan muſt be inſerted; becauſe the term Arecat. is par- 


ticularly uſed to expreſs, a loan; and it is preferable that a con- 
tract of loan be expreſſed i in terms particularly appropriated to loans; 


Sas in the loan of a houſe, for inſtance, where the borrower ex- 


prefles the contract 66 You have lent me this houſe.” The argu- 
ment of Haneefa is, that the words <* You have given me to eat 


of this land, are more expreſſive of the fact, ſince the term 


adm I giving to eat] is particularly reſtricted to the produce of 


land; whereas the words 40 Lou have lent me this r 


; may 
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Definition of LIITIRBBA, in its literal ſenſe, fignifies the donation of a thing from 
ger ak 2 0 which the dence may ir a benefit: in the language of the 
LAW, it means a transfer of property, made immediately, and with- 

out any exchange. — The perſon making the transfer is termed the 

 Wabib, or A Tthe perſon to whom it is made the Mehoob-le-hoo 


% or donee ;—and the thing itſelf the Mehoob, or g. ft. 


Chap. 9 Inte 3 
Chap. II. Of Retractation of a Gift. 


/ 


| | * £ 
4 c ; * 0 


Das or GIFT are etz 1 the boi bog has ſaid, © Send ” aner. A 


« oy ſents to each other for the increaſe of your love, » which im plies ful | 


« , 
» 


the legality of gifts, as by preſents 1 is meant * 8: . All our dada, 0 


moren concur in the validity of them. 
Giers are ee valid by tender, acceptance, wt Givin — 
Tender and acceptance are neceſſary, becauſe a gift is a contract, and 


and ky wg 
valid by ten 
der, accept- 


tender and acceptance are requiſite in the formation of all contracts: _ and 


and ſeizin is neceſſary in order to eſtabliſh a right of property in the 
gift, becauſe a right of property, according to our doctors, is not 
eſtabliſhed in the thing given merely by means of the contract, with 
out feiain. Mali alleges that right of property is eſtabliſned in a gift 
antecedent to feizin, becauſe of its analogous reſemblance to ſale: and 
the ſame difference of opinion obtains with reſpe& to alnu- git. The 
arguments of our doctors upon this point are-twofold.—F1rsr, the 
prophie has ſaid, A gift is not valid without-feizin,” (meaning that 


the right of property is not eſtabliſhed in a gift until after ſeizin.)— 
SECONDLY, gifts are voluntary deeds; and if the right of property 
were eſtabliſhed in them previous to the ſeizin, it would follow that 
the delivery would be incumbent on the voluntary agent before he 
had voluntarily engaged for it. — It is otherwiſe with reſpect to 


ſeizin. 


wils; becauſe the time of eſtabliſhment of a right of property in a le- 


gacy is at the death of tbe teflator ; and he is then in a ſituation 


which precludes the Fey's of nndering uy thing _ upon 


uns, cd; - . 


Pp 2 OBJECTION. 
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. Fan a dead * bs not capable of being 


ets EP” 
ar EG 
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F order he have had the conſent of the giver ſo to do.—Analogy would ſuggeſt 
but not after. that the ſeizin is not valid in either caſe, as it is an act with reſpe& to 


wards, 


|: bound, ſtill an obligation may he Haft his heir, who 1 is his  Tuecaller 

b and repreſentative. | 
REPLVY.— The heir is not proprietor of the eh and & cannot 
* therefore be e to obligation on account of i 3 

i N . : 

| OL A eit may Ir the donee * pollen of the gift, i in the meeting of the deed 1 
= | Murr az of gift * without the order of the giver, it is lawful, upon a favour- 
1 3 able conſtruction.— If, on the contrary, he ſhould take poſſeſſion of 
I without the the gift after the breaking up of the meeting, it is not lawful, unleſs 


3 


what is ſtill the property of the giver ; ; for as his right of property 
continues in force until ſeizin, that is conſequently invalid without 
- his conſent, The reaſon for a more favourable conſtruction of the 
law, in the inſtance in queſtion, is that ſeizin, in a caſe of giſt, is 
fimilar to acceptance in ſale, on this conſideration, that in the one the 
effect of the deed (that i is, the eſtabliſhment of a right of property) 
reſts upon the ſeizin, and in the other upon the acceptance. — As, 
f © moreover, the object of a gift is the eſtabliſhment of a right of pro- 
perty, it follows that the tender of the giver, is, virtually, an em- 
powerment of the donee to take poſſeſſion.— It is otherwiſe where the 
ſeizin is made after the breaking up of the meeting; becauſe our doc- 
tors do not admit of the eſtabliſhment of the power over the thing but 
when ſeizin is immediately conjoined with acceptance; and as the 
validity of acceptance is particularly reſtricted to the place of the meet - 
ing, fo alſo is the thing which is conjoined with it.—It is alſo other- 
wiſe where the giver prohibits the donee from taking poſſeſſion 
in the place of meeting, for in that caſe the ſeizin-of the donee 
in. the place 1775 the en would be invalid, as en : of 


4 


A 


* 

* 

. 

4 
13g 

* 
70 
wi 

» 


r 


CHILD! Arab. 2 Atid al Hula meaning, the FER where d the deed is ee. 


enn , , OT ONCE 


implied intention cannot be put in competition with expreſs. de- 
claration. n te e ee e eee ee 
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„A GIFT. of part of a thing which: 18 a ö of diviſiehs's is not A gift made 
valid unleſs the faid part be divided off and ſeparated from the pro- fble propere 
perty of the donor: but a gift of part of an indiviſible thing is valid. 555 1 — 
Shafei maintains that the gift is valid in either caſe ; becauſe a gift but not a gift | 
is a deed conveying property, and valid, as ſuch, with regard. either N 
to things that are connected or ſeparated; in the ſame manner as in Proper. 
ale. The ground of this is that as an indefinite ſhare has the capa- 

city to conſtitute property, it is conſequently a fit ſubject of gift: nor 

is a voluntary deed rendered null by the indefiniteneſs of the ſubject of 

it; as in a Karæ· loan, for inſtance, where a perſon gives another one 
thouſand dirms, of which one half is to be in the nature of a loan, 
and the other of copartnerſhip; or as in bequeſt; or in the gift of in · 
droifible things. The arguments of our doctors upon this point are 
twofold.— FIRST, ſeizin in caſes of gift is expreſsly ordained, and 
| conſequently a complete ſeizin is a neceſſary condition; but a complete 2 
ſeizin is impracticable with reſpect to an indefinite part of divifible 
things, as it is impoſlible, in ſuch, to make ſeizin of the thing given 
without its conjunction with ſomething that is not given; and that is 

a defective ſeizin, —SECONDLY,. if the gift of part of a diviſible thing, 
without ſeparation, were lawful, it muſt neceſſarily follow that a 
thing is incumbent upon the giver which he has not engaged for- 
namely, a diui Hon, which may poſſibly be injurious to him; ae 1 0 
it is that a gift is not complete and valid until it be taken poſſeſſion of; 
ſince if it were valid before ſeizin, a thing would be incumbent upon 
the donor which he has not engaged for, —namely, delivery. — lt is 
otherwiſe with 70 888 to articles of an indiviſible nature; becauſe 1 in 


Þ A ſmall portion. of bh text W alice. 2 8 to 8 38 


either directly, or by implication, to ho word —_ in gift, has been RY capiteed ; 
in the tranſlation. _ | | 
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thoſe a complete ſeizin is altogether impracticable, and hence an 12. 


complete ſeiʒ in muſt neceſſarily ſuffice, ſince this is all that the article 


admits of; —and alſe, becauſe in this inſtance the donor does not in- 
cur the inconvenience of a diviſion. 


OB jECT ION. - Analogy would ſuggeſt that the gift of a part of an 
indiviſible article 1s invalid; becauſe, although the donor do not, in 


ſuch a caſe, incur the inconvenience of a ine ſtill he i incurs a 


participation in the e and this A is a ſort on incon- 


: venience. 


Reery.—The Scar i is ſubjected to a participation i in a wit 


which is not the ſubje& of his grant, namely, the 4% [of the whole 
indiviſible article,] for his gift related to the Jubſtance of the artiele, 


not to the xe of —— the neceſſity of a participation is not in- 


curred by him with N to — s Wane? is, properly; the __ 9 
of his grant. 

—With reſpect to the ade alvanced by Seen berweel the vaſe] in 
queſtion and that of Kar- loan, or bequeſt, it is. totally unfounded; 
becauſe in bequeſts the ſeizin [of the legatee] is af a neoeffary condi- 
tion; neither is it ſo in a valid fale ;—and although ſeiz in be requiſite | 
in Sillim and Sirf ſales, ſtill it is not ordained with reſpect to them, 
and hence is not required to be complete in thoſe inftances: Beſides, 
as all thoſe contracts [of fate] are contracts of reſponſibility, the obli- 
gation of a diviſion is agreeable to them.—With reſpect to a Kars- 
Joan, it is a voluntary contract in the beginning, but a contract of re- 
ſponfibility in the end (fince it involves reſponſibility for a ſimilar ;) 
and hence, in conſideration of its reſemblance to both, an incomplete 
 ſerzin is made a condition in it, not a div; Hon. beſides, ſeizia ! is not 
TY ordained 1 in this de. 1 F 


/ 


It a RD make a gift, to bis partner, of his Mare! in che partner- 


| ſhip-ſtock, capable of diviſion, it is invalid, becauſe of the invalidity 


of the gift of an undefined . diviſible , as before ex- 
 Þ 


Cuar. I. 40 EN: 6 . F r 80 by „ „ 295 
Ir a perſon make a gift, to another; 4 a en portion of | 

land, (ſuch as an haff; or a fourth,) ſuch gift is null, for the reaſons - 

already ſet forth.—If, however, he afterwards divide it off, and make. 

delivery of it, the gift becomes valid; becauſe a gift is rendered com- 

plete by ſeizin; and in this caſe nothing elſe remains indefinitely 1 in- 

volved with the gift at the time of ſeizin. 1 Ns 

* perſon make a at's of of d of wheat, Wee Y is yet in A fl of an 

grain, or of oil of Sefſame which is not yet expreſſed from the ſeeds, article impli- 


* cated in an- 


fuch gift is invalid; and if he afterwards grind the wheat into flour, ther artiele 
or extract the oil from the Seſame ſeeds, and fo deliver them to the mide on 
donee, ſtill the gift is not thereby rendered valid. — The ſame rule e - 
alſo holds with reſpect to butter which is yet in milk.—-The reaſon 35 
of this is that the thing given, in all theſe caſes, is a nonentity; . 
(whence it is that if an uſurper of wheat, or of ſeeds, ſhould either 
grind the one into flour, or preſs the other into oil, he then becomes | 
proprietor of them ;) and as a nonentity cannot be a ſubject of pro- 
perty, the deeds. in queſtion. are therefore null, and cannot afterwards. 
be rendered valid otherwiſe than by being executed de nouo.—It is dif- 
ferent in the preceding caſe, becauſe an undefined PIES ny er 5 
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Tn cif of wat in a4 4 of La upon hs back. of a Bot, 
of grain or trees upon the ground, or of fruit upon trees, is in the 
nature of the gift of an undefined part of a thing, becauſe in theſe in- | 
ſtances the cauſe of invalidity is the conjunction of the thing given A 
what is not given, which is a bar to the ys” in THR fame manger. N 
as in the caſe of 1 * n,; 


' IF the thing given be! in \ the hands of the dune in virtue . 4. The git of a 
truſt, the gift is in that caſe complete, although there be no formaÞ depokit to tho 


truſtee is va- 


ſeizin, fince the actual article is already in the donee's hands, whence a 3 
forma * 


his 0 is not re It is otherwiſe where a depofitor elle, the very and. 
8 „ . e 12 
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| The gift, by . 
a father to his 
intant ſon, of 


any thing 
erther actu · 


ally gr vir- 


tually in his 
poſſeſſion, is 


valid in vir- 
tue of his 


{the father's] 
teizin: 


and ſo * . 
gift to an in- 


tant by a2 


Hranger. 


x | 
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- appt; to kis truſtee, for in this caſe the original ſeizin does not ſuf. 
ice, becauſe ſeizin in virtue of purchaſe is a ſeizin indueing reſponſi- 
bility, and therefore cannot be ſubſtituted by a ſeizin in virtue of a 

truſt ; but ſeizin in virtue of gift, on the contrary, as not being a 


ſeizin inducing reſponſibility, my” 'be ſubſtituted 8 a ſeiain in virtue 
of a truſt. | 


. 5 N Y SEE, . 
£ b / , : * , 6 44 


Is a father make a gift of eng to his infant Wax the Ata, | 
in virtue of the gift, becomes proprietor of the ſame, provided the 
thing given be, at the time, in the poſſeſſion either of the father or of 
his truſtee; becauſe the poſſeſſion of the father is capable of becoming 
poſſeſſion in virtue of gift, and the poſſeſſion of the truſtee is equiva- 
lent to that of the father. (It were otherwiſe if the thing given have 
been pawned or uſurped by another, or ſold by an invalid fale; becauſe | 
2 pawn and an uſurpation are in the poſſeſſion of another, and the 
ſubject of an invalid ſale is the property of another.) The ſame rule 
holds when a mother gives ſomething to her infant ſon whom ſhe 
maintains, and of whom the father is dead, and no guardian pro- 
vided: and ſo alſo, with reſpect to the gift of any other perſon main - 
taining a child under theſe circumſtances.—lt is to be obſerved that 
the law with reſpect to ſeizin in caſes of alms-gift is ſimilar to that in 
gifts Thus if a perſon ſhould beſtow in alms, upon a pauper, any 
thing of which the pauper has poſſeſſion at the time, he [the pauper] 
in that caſe becomes proprietor of the ſame, without the neceſſity of 
a new ſeizin; and fo alſo, if a father ſhould beſtow, in alms; upon his 
infant ſon, ſomething of which he himſelf or his truſtee. has the poſ- 
ſeſſion, the infant becomes proprietor thereof: contrary to where the 


thing ſo beſtowed has been e loſt by eee, or fol by an 
valid fale. 


* 


Ir a 1 make a gift of a thing to: an 3 the ny is . 
complete by the ſeizin of the father of the infant; for as he is maſter 
of deeds with reſpect t to the child liable to both ain and evil, (fuch as 


: | 0.) 
\ I * 4 ; . 
\ @ — 
. ” * 
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fale,) he is conſequently, in 4 beer aeg, maſter a f git which 


Is purely advantageous. 


Pe 1. r 


* 9 


Ir a perſon mak a gilt of a thing to an brphan, Jad it te ized 


) 


in his behalf by his Süardian, being either the executor appointed 0 


by bis father, — or his grandfather, or the executor appointed 


by his grandfather, it is valid; becauſe all theſe relatives have ; 
an authority over "the orphan,” as Haro; hi ſtand in the ple: of "his. am 


Open PO 


75 7 


Is a fatherleſ chit: he: under hn of nis 3 Be the tale 


| poſſeſſion of a gift made to him, it is valid; becauſe ſhe has an 
authority for the preſervation of him and his property; ; and the ſeizin 


| child could not be ſubſiſted without property. 
holds with reſpect to a ffranger who has the charge of an orphan;— 

becauſe as his ſeizin is of legal force, (hence it is that another 
ſtranger has not a right to take the orphan from him,) he is con- 


F 


of the an eee eee e ei 3) 


Ir an infant ſhould | himſelf tiks poſſeſſion of's 4 Weng given to bim, 
it is valid, provided he be endowed with reaſon; becauſe ſuch an act is 
for his advantage; and he has a capability of rforming it, as ca - 

pability N ea bn an and deen a he TIE 


IT is lawful firs bulband to take EA #} any thing given to 
his wife, being an infant, provided the have been ſent from her fa- 
ther's houſe to his; and this although the father be preſent; becauſe 

he is held, by implication, to have reſigned the management of her 
concerns to the huſband. It is otherwiſe where the has not been ſent 
from her father's houſe," becauſe then the father is not held to have 


Vor. III. Q q ; : 


by the ſeizin 


of a gift made to him is in the nature of a preſervation ' himſelf, ſince Og 
e ſame rule alſo 


ſequently een to ll ck "gy as are e "es 50 e | 


Gift to a ra- 
ſeixin of the 


infant him- 
1 ſelf. | 


reſigned. the management of her concerns.” It is alſo otherwiſe with . 
reſpect 


Gift to an 8 
han is ren- 


dered valid 


of his guar- 1 
dian; „„ 


a, to a fa- 
therleſi infant, 


by the ſeizin 


of his mot her. Og 


tional infant 
is rendered 
valid by the 
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| reſped to a mother, or any others havin g charge of ber; - becauſe 


A houſe may 


be conveye 


in gift by w 


perſons to 50 


but not by toe a 


* to two. 


i 


they are not entitled to poſſeſs themſelves of a gift in her behalf, 


_ unleſs the father be dead, or abſent, and his place of reſidence un- 
known; for their power is in virtue of neceſſity, and not from any 
Aa od authority; ; and this . cannot exiſt whilſt the father is 
preſent. 


ſ 


Ir two perſons jointly, make a gift of a houſe to one man, 
it is valid; becauſe, as they deliver it over to him wholly, and he re- 
ceives it wholly, no mixt ure of property e. can be ſaid to exiſt at the time 
of ſeizin. „„ . 


I one man make a gi of a houſe to two men, the deed is ane 
according to Haneefa. T The two diſciples hold it to be valid, becauſe | 
as the donor gives the whole of the houſe to each of the two Aden | 
(in as much as there is only one-conveyance) there is conſequently no 
mixture of property; in the ſame manner as where one man pawns a 
| houſe to two men.— The arguments of Haneefa upon this point are 
- twofold. —Figsr, the gift, in this caſe, is a gift of haf the houſe to 
each of the donees, (as is evident from this, that if one man give to 
two men ſomething incapable of diviſion, and one of them accept the 


' ſame, the gift becomes valid with reſpect to his ſhare ;)—and-fuch 


being the caſe, it follows that, at the time of ſeizin by each of the 
donees, a mixture of property. muſt take place. . SECONDLY, as 2 
right of property is eſtabliſhed in each of the donees, in the extent of 
one half, it follows that the conveyance or inveſtiture muſt alfo be in 
the ſame proportions, ſince the right of property is an effect of the 
conveyance: on this conſideration, "therobrn, that a right of property 
is eſtabliſhed in each with reſpect to one half, an indefinite mixture of 
their reſpective ſhares in the gift is fully eſtabliſhed. —lIt is otherwiſe 
in a caſe of pawn, becauſe the effect of that is detention, not right of 
property, and the right of detention is wholly and completely eftz- 


bliſhed in each of the pawn-holders, reſpectively, inſomuch that iR 


— | * oh 4 8 : 
6 CE FT e the 


J 
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the pawner ſhould FT ATEIR the debt 4 one of them, ſtill the right 
of the other to a mnplede raden remains mimpaired. 


Ir is 1 in the Jama Fo Hl that Xx a 1 man beſtow Discos 
ten dirms, in alms, upon two poor men, or make a gift of that ſum 5 N 


to them, it is valid; but that if the ſaid charity or gift be made to two 8 an. rich 

-ich men, it is invalid. (The two diſciples maintain that in this laſt poor. 

inſtance both gift and alms are valid.) From this it appears that Ha- ; 

1efa has conſtrued a gift into a/ms, when the object is a oö man; 

and alms into a gift, when the object is a rich man,—becauſe of the 97 
ſimilarity betwixt theſe deeds, as each is a conveyance of property N 

without an exchange. Hence Hanegfa has made a difference with 

reſpect to them, as appears by the caſe recited in the Jama Sagbeer, 

fince he has admitted of charity to two poor men, but not of a gift to 

two rich men; whilſt in the Mab/oo? he has made no difference be- 

tween them, but on the contrary has declared them to be equal, as | 

he there declares ** neither a gift nor alms to to men is valid, becauſe - 

« the mixture of property is a bar in both caſes, as both are de- 

« pendant on a perfect ſeizin. The reaſon of the diſtinction in the 

Jama Saghrer is that the end of alms is 10 grve to Gon, who is one; 

and the alms comes not to the poor men, but as their daily food 

from Gop Almighty; whereas the gift goes directly to the obje&t 

of it, namely, the tuo men. Some have faid that the recital in the 

Jama Sagheer is the moſt approved doctrine; | and that the meaning | 

of the doctrine in the Mabſoot is that che to two rich men 


is invalid, in the fame manner as a 8/7 to 20 men of any de- 
ſcription. 5 5 


Ir a orig _ a gift to two men, of one third of his houſe to Caſe of the 
one of them, and of one third to the other, it is invalid according 12 
the two diſciples, and according to Mohammed it is valid. If, how- 1% : 
ever, he make a gift of one half to one, and one half to the other, 
there are in that caſe two reports with reſpe& to the opinion of Abo 
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may retract 
his gift to a 


| ſtranger; 


6 f F Y 5 Book XXX. 


1 ofa if. W to the two principles Niaintambl, by Haneefa the 
gift in that caſe is invalid; whereas, according to the principles of 


1 it is valid.— The reaſon of the diſtinction, in the latter 


| inſtance, as maintained by Abeo Tooſaf, is that becauſe of the expreſs 
apportioning of the gift, it becomes evident that the object of the 


giver was to eſtabliſh a part of the property in each, by which means 
a mixture of the property muſt inevitably take place; - whence it is 


that it is not lawful for a perſon to pawn a thing into the hands of 


two, 10 e an half of it ee to each. | FER” 


/ 


ef n 


Of roger of ike: 

* is n for a donor to retract the gift he may hade made to 
ſtranger. Shafei maintains that this is not lawful ; becauſe the pro- 
phet has faid, ©* Let not a donor retract his gift ; but let a FATHER, 


“ he phaſe, retrat a gift he may have made to his so;“ and allo, 


| becauſe retraclation is the very oppoſite to conveyance, —and 3 as a deed 


of gift is a deed of conveyance, it conſequently cannot admit its op- 


poſite. It is otherwiſe with reſpect to a gift made by a father to his 
ſon, becauſe (according to his tenets). the conveyance of propeity 


from a father to the ſon can never be, complete; for it is a rule with 
him that a father has a power over the property of his ſon.—The ar- 
guments of our doors upon this point are twofold. —Fixsr, the 
prophet has ſaid, * 4 donor preſerves a right to his gift, ſo long as le 


5 does not obtain « a return for : i. ”—SECONDL x, the object of a gift 
> F | f i to 


einn 1 FT 5K 
to a ſtranger i is a return 1 it is a cuſtom to ſend preſents to a per- 


„ 
by be 


ſon of high rank that he may protect the donor; to a perſon of inferior | 


rank that the donor may obtain his ſervices; and to a perſon of equal 


rank that he may obtain an equivalent and ſuch b being the caſe, it oY 
follows that the donor has a power of annulment, ſo long as the ob- 
ject of the deed is not anſwered, ſince a gift is capable 67 annulment. 


With reſpect to the tradition of the prophet quoted by Shafer, the 


meaning of it is that the donor is not himſelf empowered'to retract his 


gift, as that muſt be done by a decree of the Kizee, with the conſent 


of the donee,—excepting in the caſe of a father, who is himſelf com- 
petent to retract a gift to his ſon, when he wants it for the main- 


tenance of the ſon; and this is metaphorically termed a retraclation.— 


It is to be obſerved, however, that although a retractation of a gift be 
agreeable to the letter of the law, till it 1udüecb abomination ; for the 


prophet has ſaid The retractation of a g ft 2 Ls like eating one 5 ſpittle.” | 


It is further to be obſerved, that the bars to a retractation of a gift are 
many, —amongſt which are the following 1. The donee giving the 
donor a return or conſideration; e this fulfills the donor's ob- 
ject.— II. The incorporation of an increaſe with the gift; becauſe i in 
that inſtance a retractation cannot take place without including the in- 


— 


but there are 
various cir- 
cumſtances 
which bar the 
retractation. 


creaſe, as that is implicated; and it cannot take place ſo as to include ©__ 


the increaſe, ſince that was not included 3 in the deed of gift.—III. The 


death of one of the parties; for if the donee ſhould die, his Property : 


ſhifts to his heir, and becomes the fame as if if it had ſhifted during his 


lifetime; and if the donor ſhould die, his heirs are ſtrangers wth re- 


ſpect to the contract, ſince they made no tender of the thing g given.— 

IV. The alienation of the gift from the donee 8 property during his 
lifetime; becauſe. this is a conſequence c of the power veſted in him by 
the gift, which power, therefore, cannot then be retracted; and alſo 


becauſe the right of property has regenerated in another perſon, in 


virtue of a freſh cauſe, namely, conveyance to a ſecond donee; and 
as a regeneration of the right of property is equivalent: to an eſſential 
change in the thing, the Bay is inen che ſame as if the gift were 


to 


to become, in effect, a different * from what it was, and ale. 
quently not liable to retractation. | 


—_— 


j 


A giſt of lan Ix a 5 make a viſt t to another of a piece of land deſtitute of 

| —_ — 4 n or plantations, and the donee plant trees in it, or build a 
— houſe, a ſtable, or a ſhop of ſuch a ſize as to be deemed an increaſe, 
on it. in that caſe the donor is not entitled to retract the gift, becauſe of —4 

ä increaſe which it has received. The reſtriction is ſtated with reſpe& 
to the ſhop, becauſe ſhops are ſometimes ſo ſmall as not to be deemed 

an increaſe, and ſometimes the land is very extenſive, the ſhop occu- 

pying only one particular part of it; in e caſe the bar een _ 


with 8 to that part. 


Atter che ſale Ir the donee ſell one half of granted land undivided, the 8 


f ran * 
the Lad by may in that caſe reſume the other half, as to the reſumption of that no 


= conee, bar exiſts. If, on the other hand, the donee ſhould zo! have fold any 


ay reſume. part of the land, the donor may reſume one half of it, for as he is en- 
the remain- 


"=. titled to reſume the whole, it follows that he is entitled to reſume the. 
. half, a e | | | 
Agifttoa Ix a fin make a cif of aty thing to Th relation within the = — 
e hibited degrees, it is not lawful for him to reſume it, becauſe the pro- 


ſumed ; phet has ſaid, II Ben a gift is made to a prohibited relation, it muſt not 
0 be reſumed; and alſo becauſe the object of the of gpl is an e # 
the ties s of affinity, which 1s * obtained. 


nor a gift to I. a huſband ile a g of any thing to his wife, or a wife to her 


3 huſband, it cannot be retracted, becauſe the object of the gift f is an 


maiage. improvement of affection (in the ſame manner as in the caſe of preſents 
to relations; ) and as the object is obtained, the gift cannot be retractedꝰ. 


= 1 Becauſe of the exiſtence of the firſt bar beforementioned; for the increaſe of affection 
| | as tn excited in the wife by the gift is ſuppoſed, by the law, to be a return which ſhe pays for 
# it, aud which rn 17 | 


Cn ay. II. 


E 1: #//P: © 
This object, however, is to be regarded only during the exiſtent 
period of the contract; inſomuch that if a perſon give ſomething to a 
ſtrange woman, and afterwards marry her, he may retract the gift; — 


whereas, if a man give ſomething to his wife, and afterwards divorce 
her three FROG he is not entitled to retract the gift. 


3 


Ir the des ſay to the donor Take this thing in exchange for 


« your gift,” and he accept it, the right of retractation is annulled, 
becauſe of the donor FOR obtained the cert of his gift. 


Ir a ſtranger, on behalf of a 2 give Ct qratuitouſly® 
to the donor in exchange for his gift, and the donor accept the ſame, 


303 


of a return 
prohibits re- 
2 


althou * che 
return be 


given by a 


the right of retractation then ceaſes; becauſe a ſtranger may lawfully * 


give a compenſation for the relinquiſhment of a richt, in the ſame 
manner as in caſes of Khoola or Na 


Ir the half of a gift prove the property of ſome other than the 
donor, the donee is in that caſe entitled to take back from the donor 
half of the return he may have made him for the gift, ſince the thing 
oppoſed to that half was not ſecured and rendered ſafe to him. If, on 
the contrary, half the return prove the property of ſome other than 
the donee, the donor is not in that caſe entitled to take back from the 
donee a particular part of the gift; but he may reſtore the remaining 


If a of - - 
2 A prove 
e pro 
of — a 
a proportion 
able part of 
the return 
may be re- 
ſumed. 


part of the return, and then reſume the whole of the gift from the 


donee. —Zifer maintains that the donor may take back half of the 


gift, as he conſiders this caſe to be analogous to that of part of the 
gift proving the property of another.—The reaſoning of our doors, 


in ſupport of their opinion, is that the remaining part of the return 
has a fitneſs to. be conſidered as a return for the whole of the gift from 


the beginnin g: as, moreover, in conſequence of half the return 


proving the right of another, it becomes appprent that there is no 


* Arab. mn; tat is of is own accord and without bleibe, 


other 
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155 uk return far che gilt than 3 part, i Slows ad 
; donor is not entitled to reſume an equiralent from the gift He is, 
| however; Allowed a pttan in this inſtanbe; wich reſpect to eb tes 
gift, becauſe he: did not relinquiſh his right of retractat nay 
other, condition Sher that of the ſecurity: of the Whole ef che rebrn'y” 
and as that does not prove compleatly ſecure to him, he is tHereföre 
at liberty to reſtore the eee half 15 the N and to take back 
1 Whole of the i! 90 { F 4302 SHB Ni bats It unm ud 
e 4x, 6 1 | 215 Aench 107 Ott EW A 
When the fr. Ir a a] $5 — 3 Sift * W 664 to Ah and Nl Ft 
Fs t 0 a return to the donor for a h only of the houſe ſo given, the donor 
gelle may in that caſe reſume the half of the houſe for which he receivdtlint// 
8 wy ok w_ exchange, ſince a bar to . retractation exiſted. only with reſpett to 
| re the * Wire half... 05 IM rr a vi: #955100: Haw [Noi e andir 
1 5 es ONE ad _ 11 5 1 5 A 4 42h 1: K _w bebe, 
| RetraAlation ou GIFT. s 1 be retracted but with the con ſent of bot 
__ — parties, or by a deeree of the Rate, becauſe the retractation ufa. giſt 
amn diſputed point amongſt the learned. Fhereſ is, moreover, ad 
ee gree of weakneſs in a retractation, * the ad miſſioni of it isch 
5 trary to analogy, ſince it is a power over the property if anvtHerzeass. 
the right of property in a gift is eſtabliſned in the doneet»1 Beſides? 
as there may ariſe a contention with reſpect tij the object in · lieu bfu; 
(fince the donor may claim ſomething which the donee mayrrefuie,) 
the contention, therefore, cannot poſſibly be ſetfled/but by the cc 
ſent of the parties, or by a decree of the dee, = inſomuch that if! 
the gift be a Have, and the done ſhould have! dmancipafed / hitn pb?! 
vious to the decree of the Kasee, the emancipation: boltls" gd {vIFithe""! 


donor Thould: ere the donee Never | 8 3 yen 4 


in his 1 8 bei is not et reſponſible fot i it, "at bis right of property 
in it is held ſtill to continue in force The ſame rule alſo: tiokds | 
where the gift 1s loſt or deſtroyed i in the poſſeſſion of the donee ſub- 
. ee to the decree of the Knee, but prior to the demand of it by 8 
| the 


Caar. I; oz 1 LSD. + 
the donor, becauſe the original tenure by ite he held it was not 2 War e 
tenure of reſponſibility, and that tenure ſill exiſts.— But if the donor os yt anls 
demand the article, and prohibit the donee from keeping poſſeflion of — 
it, ſubſequent to a decree of the Kate, and the donee nevertheleſs 


continue to retain it, he is Wc or 900 as he 1 is then pally .of a 
trnſgreſſion; if. 


Wen a perſon retracts his gik, iche in virtue of a es of the The donor's 
Kizee, or of the mutual conſent of the parties, it is an annulment of * of the gift is 
the original gift, and not a gift de novo on the part of the donee, and not requiſte. 
therefore ſeizin by the donor is not in ſuch caſe a requiſite condition. of erat” 
Retractation, moreover, is lawful with reſpect to an undivided por- *9*- 
tion; but if a retractation were a gift de novo, ſeizin would be a re- 
quiſite condition, and conſequently retractation with reſpe& toan un- 
divided portion would not be law ful. The reaſon of this is that a deed © 
of gift is valid under the reſervation of a right of annulment. The 
donor, therefore, in annulling the deed, does no more than poſſeſs 
himſelf of his own eſtabliſhed right; and hence a retractation is an 
annulment in all caſes, that is, whether it take place in virtue of a 
decree of the Kizer, or by the conſent of both parties.—lt is other- 
wiſe with reſpect to a buyer's return of goods on account of a defe& 
without a decree of the Kizee; for that, with reſpe& to a third per- 
ſon, is conſidered as a contract de novo, fince the purchaſer has nota 
power of annulment, but has merely a right to the' quality of ſafety in 
the goods; and i in defect of that quality, he is, from a Principle of ne- 
ceſſity, allowed to annul the contract. —lts being an annulment, there- 
fore, with reſpe& to any third perſon, muſt depend upon the K4zee's 
decree. Hence there is an eſſential difference between the retrackation 

of a gift, and Lou return of goods on account of a defect. 


8 <4 


Þ the ſubſtance of a gift prove the property of * after it is The dong, 
been deſtroyed, and the donee make good the loſs to the proprietor, rnd * 


in that caſe he is not entitled to receive any thing i in PENNY n = 5 
Vor. III. R 5 dum N 
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ifi, receives from cke e donor; becauſe a gift 1 is 2: gratuitous contradh, and a donce 
des fada the has no right to the ſecurity or ſafety of the gift, nor is he entitled to 
donar. act in behalf of the donor. Hence he is not entitled: to any thing 
| from the donor, notwithſtanding the fraud that: has been | prac. 
tiſed upon him; for although fraud. be a- cauſe. of a reſumption 
in a contract of mutual exchange, it! is not ſo in a contract A | 
ts. T7 


Iv: a 3 give Ae re to another on diet ae e 
giving ſomething to him in exchange for it, the mutual ſeizin of the 
Wen returns is regarded; that is to ſay, the contract is nothing 
until the two ſeizins take place, and is made null. by the beg ct 
it, on either ſide, being mixed with other property, —T he: reaſon of | 
this is, that a deed of this nature is in its original a g/ but: Whenever 
the two ſeizins take place, it becomes, in effect, a ſale; and, as ſuch, 
a return may be made on account of a. defect, or from an option of in- 
ſpection; and the right of Shaf/a.is alſo connected with: it.: Ner ud 
5 1 Sbᷣaſei maintain that this ĩs a ſale both originally and ultimately, in 3 
5 | much as the characteriſtio of ſale, namely, 4. conveyance of property 
for a return, exiſts in it; and in all contracts regard muſt be paid tothe 
ſpirit of them, inſomuch that if a maſter ſhould ſell his 'own ſlave to 
the ſlave himſelf, he [the ſlave] is in. that caſe free. The ar gumentz 
of our doctors are, that the contract comprehends two different ſhapes 
or deſcriptions —L. It is a git with reſpect to the. letter.—II. It isa 
ale with reſpect to the ſpirit. It is therefore requiſite to pay /attention 
to both in. the utmoſt poſſible degree. Now, in the deed at preſent 
under conſideration, an obſervance of both is practieable; becauſe, i 
a gift, the right of property is. ſuſpended till ſeizin ;- and, in a, ab) 
the right of property is undone in caſe of any invalickty. The effel 
of ſale, moreover, is obligation: and a gift alſo becomes obligatoſſ 
upon giving a return for it.— Out of attention, therefore, to both 
ſhapes, the contract is conſidered: as being originally a. gt 
and — a. ſale. It is. otherpviſe. with. reſpect to the. fale « 
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the perſar. of a lave to the dave himſelf :. fot it is podle in any 
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Ir a perſon make a gift to another of a female Nave, and Grout The gk of 


the child in her womb, the gift is valid but the exception is null; Ra fed 
becauſe an exception is never valid unleſs it relate to ſuch a thing as 3 is 118 
alu, 


might hae been the ſubject of the deed; and a child in the womb 
cannot be the ſubject of gift, becauſe it is equivalent to a conſtituent 
part, like the members of the body, as has been already ſhewn in 


treating, of fale :—ſuch, therefore, being the caſe, the exception i is in 


effect the ſame as an invalid condition: hence the gift remains in force; 
and the exc is null. The ſame rule alſo holds in caſes of mar- 


Triage, Khogla, and compoſition for wilful bloodſhed ;—that*is to ſay, 


if a perſon aſlign a female ſlave (for inſtance) as the dower, in mar- 


riage, or as the conſideration for Khoola, or the compoſition for wilful 


the exception is null; becauſe none of theſe contracts are invalidated 
by the inſertion of an invalid condition. —le | is otherwiſe in caſes of 


ſale, leaſe, FAS. for theſe are all rendere invalid beta cars 
an invalid con 80 f 8 


and per make a gift of the ſlave to ſome perſon, it is valid; be- 


bloodſhed, and except the child in her womb, the deed is valid, but 


er e . in the womb of his is fomale 46 ee a. 


have been 
previouſly © 
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eauſe as the futus is not, in this inſtance, the property of the donor, it — 


* is not de 
tion is. | 


on the it, ene * _ 
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If the foetus 
have been 
previouſly 
created a Mo- 
_ dabbir the 
nt is nulL 


The OT! of a 
thing renders 
all proviſional 
conditions re- 
ſpeQing it 

nugatory. 


The gift of a 
debt, by. a 
conditional 
— 
from it, 13 - 
null. 8 


G 1 Fi Ie e 
ter create the foetus in the in omb of his female ſlave a l 


debbirg. and afterwards malle da gift of the ſlave to ſome perſon, the 
gift. is nat valid; becauſe the child of the ſaid ſlave ſtill remains his 


Property, and therefore, his, act of making it Nlodobbin does not te 


Adee exception, but rather operates as a total bar to the legality of 
tl e gift: for a8 ha 1s impoſlible to render the gift valid with reſpect to 
the child becauſ of his being a Madabbir, it becomes the ſame as-the 
"Lift of an R ortion, 5 as the git of a thing involved with the 
Property of the donor, V 2% 10 Nb, 


\ 


BY 2 Sen ene a gilt 4 his Seals flavet to dls on cabin 
that he reſtore her to him, or that he emancipate her, or create her 
an Am-Walid,—or, if a perſon make a gift of a houſe to another, on 
condition that the donee give back a part of it,—or, if a-perſon'make 
a gift « of his houſe ; in charity to another, on condition that the receiver | 
of the charity give him ſomething in exchange for part of the:howſe, / 
fuch gift or charity 1 is yalid; but the condition annexed-is invalid; be- 
cauſe it is contrary to the ſpirit or intendment of the contract; and 
neither gifts 1 nor charities are affected by being accompanied with-an 
invalid condition, becauſe the prophet. approved of Amrees ¶ giſts for 
life,] but held the condition annexed to them by the granter ij tobe 
void. —It is otherwiſe in fak; becauſe; the prophiet has prohibited 
ſale with an invalid condition; and alſo becauſe invalid conditions, as 
being in the nature of uſury, manifeſt their effects in contracts of ex- 
e but 1 not in a ſich as 2 are es of the Kere en of exchange, 


| eu 23 Wet. bit ac tt 
Ir a perſon, wa" 8 debt due to 9 gf one thouſand, im, 


mount by to the debt r bid when to-morrow. arrives the ſaid thouſand 
% dirms. are your, property, | of, % vou are exempted. from the 


debt, —or, if he ſhould tay © whenever vou PAP; me one Bf ob | 


6 the faid thouſand the other half is s pour fre erty, Ae 8 eee 
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din the debt of the other half, 5 


have Held that an eremption may be undone by à rejection: II. It 
is an anmulment, ſince debt is in the nature of a quality, on which 
account an exemption does not reſt upon acceptance. Now nothing 
can be ſuſpended on a condition excepting an utter annulment, ſuch 


(2 gift 0 made is null 

N of this is that the gift of a debt to a debtor ig an kxempriun: 
but an exemption has two neanings: I. It is a convey thre of property, 

on the principle of debts being property, on which account lawyers 


25 a divorce or an emancipation ;—and an exemption (as has been al- 
ready faid) is not an utter annulment, and therefore cannot be ſuſ- 


h on a enen but on the a 18 ee nu nen 


An FRG or e is lawful to the elite ang his fe 
and deſcends to his heirs, becauſe of the tradition before quoted.— 


Beſides, the meaning of Ares is a gift of a houſe (for example) during 


the life of the donee, on condition of its being returned upon his 
; death. The conveyance of the houſe, therefore, i is valid without any 
return; and the condition annexed is null, -becauſe the prophet has 


ſanctioned the gift, in this inſtance, and annulled the condition, as 


before mentioned. An Amree; moreover, is not hin 8 but a gift and a 
condition; and the condition is invalid; but A gift i is not Ms null 
'y weren an arne condition, z 2s bas beth! ban * demonſtrated. | 


1 


ty. one 0 Gt ta. ans” ad my a is yours by way of 
Rt, it is null, according to Haneefa and Mohammed. Aboo 
Yooſaf has ſaid that it is valid, becauſe his declaration my houſe is 


« yours,” is à conveyance of the houſe: and the condition of Rikba | 18 | 


invalid; becauſe the meaning of this phraſe i 1 if I die before you 


then my houſe is yours, „that is to fay, he waits n 5 


of the other's death, that the houſe may revert to himſelf :—R:4ba, 
therefore, reſembles Amree. The arguments of Haneefa and Mo- 
hammed upon this point are twofold.—Fins r, the prophet has legalized 


Auree and annulled Ritba.—Snconpur, the meaning of my Re ; 


6 18 


matter of doubt and uncertainty, and conſequently null. It is to be 


Alms-deed 
Tequiresſeizin 
of the ſubjeQ, 


.and.cannot 
be. retracted 


Diſtinction 


wa 8 1 TT; Pe, Bom XUE. 
«3s yours by way-of Ritbu?” Is; << if I die befote-you; minthowle is 


“ yours,” which is a ſuſpenſion of the conveyance ob propertyrupoa 
the deceaſe of the donor previous to that of the donee: and thia. in 0 


obſerved · that Ri#ba is derived from Irtikau, which means expedtation; 
for the donor is, as it Were, an expe ant of the death of the donee. 
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ALMS-DEED, like gift, is not valid unleſs attended with m Las 


as it is gratuitous, i the fame manner as a gift. N either is an alms 


lawful, where it conſiſts of an undivided part of a thing capable of di- 


viſion, for the reaſons OE TOI in We caſe to a Sit ar under theſe 
circumſtances. | | | 


\RevRACTATION of alms is not lawful; beeun the objeft, i in 
alms, is merit in the fight of Gov, and that has been obtained. IH. 
alſo, a perſon beſtow alms upon a rich man it is not lawful to retraR 
therefrom, on a favourable conſtruction of the law, becauſe to acquire 
merit in the fight of Gop may ſometimes be the object in beftowing 
alms upon the rich. In the ſame manner alſo, if a perſon make a gt 
of any thing to a poor man, it is not lawful to retract it, becauſe the 


object in fuch 185 1 _ and * has boen obtained. 


+ 
. = 
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| Ts a perſon vow to ante his property 17 in e let him 


3 e of that kind on which it 1s incumbent upon him to pay Zalai.— 


tive vows of giv 


Mat andMilt, If, on the other hand, he vow te devote his pole tant [Mk] be 


in alms. 


muſt give the whole of his property. It is related tirat there is no dif- 


ference between theſe two caſes. We have, however, in treating of 


- ; 
m J f 


Caae. II. & (7 14 . 8. 


the duties of the Kikzee, ſhewn the difference n Mail and N 1; wy 


and alſo the principles on which both theſe. traditions proceed. —It is 

to be obſerved that, in this caſe, the perſon that made the vow muſt 

be told to reſerve for himſelf and his. family as much of his Property 

as may ſuffice for their maintenance until he be able to acquire more. 

The remainder, after ſuch reſervations thuſt be beſpo ed in chatity ; 

and after he has acquired more, he mult then give in charity a por---ꝛ 
tion equal to what he had reſerved for the ſubſiſtence of himſelf and 


bis family.—An explanation of this has already been given in treating ; : 


of inheritance, under the head. of duties of the KAZkk. 
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BOOK 18 


W 1 


2 n r HIRE. 1 

Definition of 1 7 TA IN i in its primitive beate lägnides a ſale of ufufru@; mn | 

the terms ** © a ſale of certain uſufruct for a certain hire, ſuch as rent or wages. 
In the language of the Law-it fignifies a contract of uſufruct for a re- 
turn. —(Analogy is repugnant to the validity of hire, as the thing 
contracted for, namely, the uſufruct, is a non· entity; ; and the refer- 
ing an inveſtiture to a thing which is forthcoming is invalid. The 
contract in queſtion is however valid; becauſe mankind ſtand in need 
of ſuch contracts; and alſo, becauſe the prophet has ſaid, Pay the 
© hireling bis wages before the fweat has dried from his brow;” and 
alſo, « If a perſon bire "_— ket him inform him ef the Nen . he is 


RN 


car. I. — HC IIR E. 3 RT 
« to receive. The hirer or tlie leſſee is termed iir, or a 


and the leſſor, or the perſon who receives the wages or rent, is dene 
minated n r 6-40 | « 606 5 ; 


—_ 


Chap: 1 a edv dh 8 

Chips II.” 'Ofithe Time When the Hit 

| Chap. III. Of Things che Hire of Sg is Wirte, or other 
1 wiſe and of diſputed Hire. Tn 

Chap... W. Of dead Mes- l 

Chap. *. Of the reſponſibility of a Efteling 


4 7 


ET Chap. VI. Of Hire on one of two Conditions. 

Chap. VII. Of the Hire of Slaves. 

Chap. VIII. Of Diſputes: between the Hirer and the „rn. | 
| Chap, IX. Of the Diſſolation of Hire. LOOM 94009 you 
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A CONTRACT of Litre: TT net valid 1 "ls bak both 9 25 uſuf 7 ct 8 The alu. 


hire + be patricalarty Known and if F ified, becauſe, of the ſaying be 
the proph et, Fe 4 a perſon. hire another, „ him . him ah the get, Shed. _ 


TID 11 A 
66 h 
7 
15 48 recep 5 res. 71 4 x2 1, nner. 1. * 10 1. asc 
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& r A 1 if} Aae "21046! +a oy a A | "37 1 047 _w Apt 

% The coral Athlete te terms is remarkably ambiguous i in our language. It ſometimes. 15 "FL 
ſerves to expreſs Ib Perſon wdbo Tels 17 Fire, as we ſpeak of a man who hires horſes. For FE 5 
the ſake pf. accuraey, o 'the tranſlator has uniformly, in this treatiſe; employed wet Fr 
gages the ſervice of another, or the uſe of any* * 
article, as we conmonly mean when we [ſpeak of a perſon, who bires aſervant, &c. r wp 2 

Arab. Liar; Pie the wages, rent, recompence, &c. e fo the ſubje 
o which it applies. 


"Tat. _ Onjxcr10N, 


1 


word « hirer, 5 to expreſs the perſon who 


may conſiſt * becauſe the recompence. is a price paid for the uſufruct, and is 


we... Hf I NT Boox XXXI, 
| OgjxCION.— R. would appear, from that ſaying, that a know... 
ledge of the hire alone is egnite, not a ee ah he, . 
frud. 
ReeLy,—The uſufruct is the ſubject of the contintt; 5 Rl bir 
the thing contracted for. — Now the /ubje& is. the. , principal in a con- 
tract, and the thing contracted for the dependant : as therefore a 
knowledge of the dependant (namely the hire) is requiſite, it follows 
that a knowled ge of the principal 1 18 requiſite a fortiori ;—conſequently 
a knowledge of the uſufruf is eſtabliſhed, from the tradition in queſ- 
tion, by inference ;—and alſo, becauſe i ignorance with reſpe& to the 
ſubject of the contract, and the return, tends to excite contention, in 
the ſame manner as ignorance with reſpect to the price and the article 
in a contract of ſale. 


The hire lor WAT EVER is lawful as a price, is alſo lawful as a recompence in 


recompence) 


of any rhin 4 
1 apabl A > therefore analogous to the price of an article purchaſed.- All articles, 


being price. moreover, which are incapable of conſtituting price, (like things not 


of the deſcription of fomulare,- ſuch: as-a-ſlave,- or cloth,) are never- 
theleſs a fit recompence in hire, fince thoſe conſtitute « a return can 


fiftmg e. „ ͤ OP 5 


ee "1 extent of uſufruct may be deſined by fixing a term; as in the 


2 1.1 gh hire of a houſe for the purpoſe of reſidence, or the hits of land for the 


=, * purpoſe of cultivation. — A contract of hite, therefore, ſtipulated for a 
a a certain term, to whatever extent, is valid; becauſe, upon the term 
being known, the extent of the uſufruct for that term is alſo known. 
This proceeds on a ſuppoſition of the uſe not being various. Where, 
however, the uſes to which the article is to be applied are various, the 
uſufruct cannot be aſcertained by the mere declaration of. a term; 
in the caſe, for inſtance, of hiring for a certain term, for the 
purpoſe: of cultivation, which contract is invalid unleſs it expreſs the 


Prey ſpecies of cultivation, — ſome modes of tillage are inju- 


X nous 


cur. I. 1H 1 E. if 25 


rious to the land, and others are not — is to be obſerved chat the 
expreſſion of our author ** for whatever term,” denotes that hire is 
valid, whether it be for a long'or'\a ſhort term, as the term is aſcer- 
tained, and men, moreover, frequently require a long term. If, 
however, the Maar alte [precurator] of a charitable appropriation 
let out the appropriated article, the hire of it for any fong term is made 
_ unlawful, leſt the, leſſee might be enabled to advance a claim of right 
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Van may alſo be ting 'by a ſpet cikcation of work, 28 


where a perſon hires another to dye or ſew cloth for him, or an 
animal for the purpoſe of carrying a certain burden, or of riding upon 
it a certain diſtance, —becauſe, upon ſhewing the cloth, and mention- 
ing a particular colour, and the degree oſ the dying (ſuch as dipping 
once or twice, for inſtanee) in the firſt caſe, or explaining the nature 
of the needle work (ſuch as whether it is to be after the Perfian or 
Turkiſh faſhion) i in the ſecond caſe, —or explaining the weight- and na- 
ture of the load in the third caſe, —or the length of the journey in the 
fourth caſe; —the uſufruct is fully aſcertained; and the contract is con- 
ſequently valid, It moreover frequently happens that a contract of 
hire is a contract for work, as in the caſe of hiring a fuller or a 
taylor, where it is requiſite. that the work be particularly ſpecified, It 
i alſo ſometimes a contract for uſufrutd, as in the caſe of hiring a do- 
meſtic ſervant; 0 in this cale a ee of the term is . 

arp RUCT r may, af be Fe Fe by Rs and =_- re- 
ference; as where a perſon hires another to carry ſuch a particular 
load to ſuch a particular place; becauſe, upon ſeeing the load and the 
place to which it is to be earried, the ſervice to be performed * = 
cſely aſcertained ; ; and the contract; is Fonſequently; valid. 
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10 "Of f the Time, ha ths ie eg e be claimed.” 


Hit 10 


or in conſe- Dance, in virtue of a previous et- in n advance, 1 


2 has pendent of ſuch agreement, —or, 1 in. z conſequence of the hirer ob- 


, contrat taining the thing contracted for *. © Shafet maintains that i it be- 


being ob- 
. comes a property immediately upon the concluſion of the contraq; 


becauſe a non-exiſtent uſufruct 18 accounted exiſtent: from the necel- 
ſity of giving validity to the contract; and conſequently the effect 
(hich is right of property) is eſtabliſhed with reſpect to the thing 
7 oppoſed to the uſufruct, namely, the conſideration or reconipence— 
The argument of our doctors is that a contract of hire is renewel 
every inſtant according to the occurrence of the uſufruct, as has been 
already explained. —Now the contract in queſtion 1 is a contract of ex 
change, which requires that the conſideration and the return be equi 
Hence, becauſe of the ynavoidable delay attending the uſufruct, ther 
muſt alſo be a delay with reſpect to the return for it, namely, the 
hire; but upon the uſufruct being obtained, a right of property take 
place with reſpect to the hire, in order that equality may be elt 
bliſhed; —and fo alſo, where it is ſtipulated. that the hire ſhall be i 
advance, or where it is paid in advance; becauſe equality was It- 
195 quired on account of the richt of the hirer, who, | in this Inftanc 


5 foregoes his right. ; 


. F . f'# x 
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þ 7 


She ana. 13 Urox a tenant taking poſſeſſion o of a houſe he becomes bound fi 


becomes 


bound for the the rent, althou gh he ſhould not reſide therein; becauſe as it 3s im. 


» WT the 2 — 0 or fo forth, 


poſi 


| le to — hs delivery of the. A f 1. che geliyery. of the ſubject 
from which the. uſufruct 1 1s derived i is a ſubſtitute for i it; * 15 in. le- 
 liveripg. the article an ability to enjoy the uſufrud i Is eſtabliſhed, —If, 
therefore, Any perſon, were. to uſurp the houſe. from the tenant, . 
| ſthe, tenant] i is no longer reſp ofible for the rent; becaufe” a delivety 
of the article Was admitted 10 4 A ſubſtitute 'for 2 delivery of the 1 2 
fru8 only, a as this enabled the tenant to enjoy the uſoffuct; but when 
the one no longer remains, the other ceaſes of courſe;. and as = 
contract is thereby broken, the rent conſequently ceaſes —If,- alſo, a 
perſon uſurp the houſe at any time before the expiration of the term of 
the leaſe, the rent drops i in rei ry fince he DONG is broken in 
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Is a perſon — A houſe, the Sag is at at liberty to demand vs rept 
1 the tenant from day to day, becauſe the object as daily uſe, 


and that has been obtained: the leſſor may therefore in fiſt upon his 
rent from day to day, unleſs. the time for claiming 8 the e rent be ſpeci- 
fied in-the contract, as if that were to expreſs 1 that 6 the rent ſhall be 
paid at ſuch a time, or, cc at the expiration, of ſuch; a month,” — 
ſince this amounts to a ſtipulstion of 1715 payment. — he fame rule 
alſo obtains with reſpect to a, leaſe 0 
In the ſame manner alſo, ifa a perſon hire a camel to Mecca, (for i in- 
> ſtance,) the owner is at liberty to infiſt upon the hire ſtage by ſtage, 
becauſe the object was 40 travel by Rlages—What 1 is here advanced 1s 
an opinion which was ſubſequently adopted by Haneefa. He v was at 
firſt of opinion that the rent is not due, 1 in the former inſtance,” until 
the expiration of the term; nor the hire, in the latter, until the end 


of the journey; (and ſuch is the doctrine of Ziffer ;) becauſe, as the 


journey ſpecified, it follows that the hire cannot be ſeparately applied 


— 


59 
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object of the contract is the whole of the uſufruct within the time or b 


2 57 
rent by a de- 
livery of the 
houſe, &c. to 
him, 
ſo long as it 


is not uſurped 
from him, 
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If it be not 
otherwiſe 
ſpecified in 
e contract, 
rent may de 
demanded 
from day to 
day; 3 > 


land, for the fame reaſon.— | 


or the hire of 
an animal 


(00s a joure 


ney) from 
ſtage to ſtages - 


to ſeparate portions of it ;—in the ſame manner as where the object of 
the contract is labour, by a perſon hiring a taylor (for inſtance) 10 
| ſew his garment. —The Wa for the laſt . 6 0 of wh oth is that 


* 8 * 
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A workman : 


is not entitled 
to any thing 
until his 
work be 
ine 


Jurious to him. For this reaſon, therefore, the proportion 4s "Meter 


N . | Lge: 
ks Book XX, 
analogy requires that the hire be demanded from inſtant to inſtant, in 
order that equality may be eſtabliſhed. If, however, the dettiand 


were admitted every inſtant, it would follow that the hirer or leſſde 


would be perpetually employed in paying the hire, without leifüre to 
attend to any thing elle, which would be highly inconvenlietit aud in- 


mined at the rate of one day, in the hire of a Houſe or nba? At 
RASH in the hire of a . er dene 8 


1 
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A WORKMAN is not. at liberty to Aa Ro hire har his walk 
by finiſhed, unleſs an advance of payment were ſtipulated ;; "becauſe 
| ſome of the work ſtill remains unobtained, whence he is not entitled 
to his hire.—The ſame. rule alſo holds if the workman perform his 
buſineſs in the houſe of his employer 3 for in this inftznce he is not 
entitled to his hire before his work is finiſhed, fince ſote of his work 
ſtill remains unobtained, as has been thentwiuad above. bis is what 
occurs in the Hediya upon this fubjeR ; and the ſame is alſo to be 
found in the Tyjreed.— The compiler of the Mabeet and Kadhoree like- 


"wiſe mention the ſame. —Itis, however, contrary to the Mahi, 


Caſe of a 
baker hired 
to bake 

_ bread; 


for there! it is mentioned that « hire is due in proportion to labour ; = 
"and Timoor Taſhee, and others, have thus expounded the Law in this 
particular. —Concerniny g this caſe, therefore, there are two opinions, 
as 18 mentioned i in the Fama Ramooz,—If an advance of hire be ſtipu - 
lated in the agreement, the workman 1 is in ſuch cafe at liberty to re- 
quire! his pay before his work be finiſhed, as as a ſtipulation of this tel, 


in a contract of hire is binding. . 


15 Ir a perſon NA, a * to buko ads in \ bl [the hirer q OY 
at the rate of one Kgſees of flour for a dirm, the baker ſo hired is not 
entitled to his wages until he draw the bread out of the oven, ſince 
until this be done his work is not compleated. I, therefore, the 
bread be burnt, or fall out of his hands, and thus be ſpoiled, he 15 not 
entitled to his hire, becauſe of the deſtruction of the bread before de- 

4 _ — 


Cake. II. H Tx R E. 1 319 


livery, of it to _—_ hirer.—If, on the ae hand, 18 draw the bread oh 
out of the oven, and it be afterwards burnt. or. otherwiſe. deſtroyed, 
without his act, hei is entitled to his hire, becauſe he has made a due 
delivery of it to the hirer, in virtue of having depoſited it in his houſe: ” 
neither is he, in this inſtance, liable to make any compenſation, as 
he has not been; guilty of any tranſgreſſion.— The compiler of the 
Hediya remarks. that this is according to Haneefa, proceeding on the 3 
idea that the bread is a truſt in the baker $ hands: - but that the two 
diſciples maintain that the hirer has it in his option to exact a compen- 
ſation for the value of the four only; and that in this caſe he is not 
to ꝓay the baker any part of his hire, ſince (as they hold) the bread is 
mſured with the baker, whence he is not exempted from reſponſi- 
bility until he duly deliver it to the hirer or, if he pleaſe, he may _ 
may exact a e for the bread, e 7275 hire far 5 54 50 
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Ir a 1 hire a cook to prepare an entertainment, he (the cook] andof a cook. 5 
muſt alſo Ah the molt, as x this? is cuſtomary. | 


Ir. a perſon hire 50 e to make him a 1 a of . EN 
he [the brickmaker] is entitled to his hire when he ſets up the bricks*, api 
according to Haneefa.—The two diſciples hold that he is not entitled 
to his hire until he collect the bricks together and build them up, be- 
cauſe it is this which completes his werk, ſince bricks are not ſecured 
from injury until they be ſo collected and built up: the collecting 
them togethet, therefore, is analogous to drawing bread out of the 
oven, —Befides, this is what is always cuſtomary with perſons hired: 
for ſuch. work; and cuſtom is regarded in every matter concernin 3 
which we haye no e eee argument of He is 


The caſe here conſidered has a 8 to the various ſtages of brick-maki ing, . 
relates merely to ſun- dried bricks, the burning being a different trade. The bricks are 
2 molded; then, when half dried, ſet up on end; and when completely dried, built into 

ks for uſe, e FP | 7 W 4 


that 
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H I R E 


iet chi the ed is complettly finiſhed by ſetting up the brieks, the col- 
lecting them together and Racking them being an extra buſineſs, in 


the ſame manner as removal fromm one place to another; and accord. 


The article 
wroughtupon 
may be de- 
tained by the 


work man un- 


til he be paid 
his hire; 


: ingly. people take bricks, to build with, from the place where they 


have been ſet up, without” waiting for the Packing” of thetn. It is 


| otherwiſe before they are ſet up, fince the clay is not then hardened: 
and it is alſo otherwiſe With bread, as the ard A d cannot de ob- 


tained until! it be drawn out of the oven... e FILL Bt (Ear 8 t 
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receive bis hire; "becauſe 3 in this inſtance the 158 of the couttack is 
defcriptively: exiſtent in the article, whence he is allowed to detain it 
with a view to receiving the return for ſuch ſubject, in the ſame man- 
ner as if it were an article of ſale; in other words, as the, ſeller is al- 


lowed to detain the article ſold until he receive the price, ſo alſo in the 


and he is not 


reſponſible, 


in caſe of ac- 


cidents, dur- 


ing ſuch de - 
| greſſed i in ſo detaining it, the cloth remaining at's depoſit with him 


tention. * 


caſe i in queſtion.—If, therefore, a dyer or fuller detain cloth for the 
purpoſe of being paid his hire, and the cloth periſh ; in his hands, he i is 
not reſponſible, according to Hanegfa, inaſmuch as he has not tranſ- 


after detention, in the ſame manner as before Ile is not, however, 
in this caſe entitled to any hire, becauſe of the ſubject of the contract 
periſhing before delivery. The two diſciples hold that the cloth is a 
ſubject of reſponſibility before detention, and ſo alſo after detention; 
but, that the owner of the. cloth has it at his option either to take à com- 


> penſation for the value of the cloth as it ſtood before the fulling or dy- 


If che work 
be of a na- 
ture not to 


ing. —in which caſe the workman is not entitled to any pay, or to 
take a compenſation for the value of it as it ſtood after the Work, in 
which caſe the workman is entitled to his hite—This ſhall be more 
; fully explained hereafter, 1155 | 


A winded, the effect of whoſe labour is not viſibly extant in 
an article, (ſuch as a boatman, or a porter,) is not at liberty to detain' 
| „„ 5 che 
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the artiele with-aview to receiving the hire; becauſe, in pine, produce any 
the ſubject of the contract is merely labuur, which is in no manner exiſt- jn 3 no 
ent in the article conveyed or carried: and the 2wafbrng or bleaching of l car tans * 
cloth is analogous to the porrerage of it in this particular. From this 
analogy in regard to waſhing. or. pens hn may be inferred: that the 
term fuller [Kiſſdr] in the preceding example, applies ſolely to one i d 
who uſes ſtarch, or ſuch other material; but, that where ſuch a per- =_ 
ſon, in oleanſing cloth, makes uſe of things of no eſtimable value 2 
ſuch as water and ſunſbine, he has not right 95 detention, Baer 8 2 
bour, the whiteneſs being an original quality inhevont. in be. cloth. 1 
Kizce Khan ſays, that if a fuller waſh clath, and an effe&t be ꝓrodueed 
from his Mork by means of farch (for inftance,):he has a right of 
detentian's but that if he merely whiten the oloth, there is in that 
cafe a difference of opinion. The approved doctrine, however, is that 
he has a right of detention in either caſe, becauſe the whiteneſs was a 
| quality concealed in the cloth, and brought forth by his labour. This 
is different from the caſe of a fugitive ſiaue; for the reſtorer is entitled 
to detain a fugitive ſlave with a view to his reward, notwithſtanding 
that the ſlave was in danger of being altogether loſt, and was preſerved 
only by the reſtorer bringing him back; whence he may be ſaid to „ 1 
ſell the ſlave to his owner, and conſequently, that he has a right ß | 
detention, What is here advanced is according to our three doors. 5 
Zifer maintains that a workman poſſeſſes no right of detention in 
either caſe; that is, whether the effect be exiſtent in the article, or 
otherwiſe;—becauſe, where his work is attended with an effect exiſt- 
ent in the article he has already made a delivery of the fame to te 
hirer, as having blended it with his property; and a right of deten 
tion neceſſarily ceaſes upon delivery. Our doctors, on the otber 
hand, argue that che workman, in blending the effect of his work 

with the hirer's property, has ated merely from neceſſity, ſince un- 
leſs he were ſo to do it Would be impoſſible to ones the work. © 
Vol. III. e „ 


* 
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is en This implication, therefore, does not infer that the workman intends 
or defigns a delivery; and hence his right to detention does not ceaſe; 
in the ſame manner as where, in a fale, the purchaſer takes poſſeſſſon 
of the merchandiſe without the ſeller's conſent ; in which caſe the 
ſeller's right of detention with a view to nnn the nun * not 
_ and how en caſe eee r, 1 aun 1 


A — Ięx the hirer fipulate with the Werten chat he f ſhall bümlelk per- 
cract be re- form the work, he [the workman] is not at liberty to employ any 
other perſon ; becauſe the ſubje& of the contract is the work of hi 
not <mploy | . perſon and not of any other, and therefore the right of the hirer is 
AC connected with His work in particular, in the fn manner as the 
right of the perſon who hires a place or an article is connected with 
the uſe of that particular place or article. If, on the other hand, 
the work be abſolute, without any ſtipulation that the workman 
ſhall Bimſelf perform it, (as if a perſon were to ſay to a taylor 
Make up this garment“) the workman is at liberty to hire any 
other perſon to perform the work, as the right of the hirer, in this 
inſtance, is merely to taylor t wor, which may be performed either 
by this or by any other taylor; in the ſame manner as the payment 


of a debt, which may be n. erb os the Avene N of by 


any other perſon. e 146219 TILA BO Me 
g 11 1 5 14 
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3 thence, and this perſon accordingly go to Baſra, and there find ſome 
dent) the of the family dead, and bring away the remainder, he is entitled to 
. 2 his whole hire for the journey to Baſra, and to a hire for returning 
my fal- back in proportion to the number he brings with him; becauſe, s 


| aaf I. 85 Bat R E. 
he has performed a part of his contract, and not the whole, it follows 


that he is entitled to an equivalent for what he performs, at and that 


his right is annulled in proportion to what he does not perform. 
The compiler of the Hedya remarks that this proceeds upon a ſup- 
poſition of the number of the family being previouſly aſcertained; 
ſo as to oppoſe the hire agreed upon to the whole; for oth twiſe the 
whole hire is due. This rule, moreover, obtains only where the e- 

pences of the remainder are materially leſſened by the death of ſome ; 25 
for if the expence of the whole be not thereby diminiſhed, (as where 
thoſe who died were not grown up, but yet able to travel on foot,) 
the perſon. in queſtion i is ſtill entitled to his whole hire. | gh f 51601 
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Ir a perſon hire 2 to carry a letter to » Be and wing back 
an anſwer, and he accordingly go to Baſra, and there find the perſon 
dead, to whom the letter is addreſſed, and come back and return the 
letter, he is not entitled to any wages whatever. This is according 
tothe two diſciples. Mohammed maintains, that he is to receive the 
uſual hire for going to Baſra, ſince in ſo. doing he has performed a 
_ of the contract, namely, the journey; the reaſon of which is 

that the hire or reconipence is in lieu of the journey, as it is that 
which is attended with labour, not the carriage of the letter. The 


argument of the two diſciples is, that the carriage of the letter i 1s the | 


thing contraQted for; either becauſe that is the defi ign, (the letter Fo 


being intended as a compliment to the perſon to whom, it is addreſſed ) 
or becauſe the carriage of the letter is a means of accompliſhing the 
deſign of it, namely, a communication of 1 its contents. The title to 3 
wages, therefore, depends upon. the carriage of the letter: but, upon 
the meſſenger returning the letter, the contract is broken, and his 
claim to wages conſequently ceaſes ; — in the ſame manner as in the 


next following example concerning Wheat. If, however, . in the caſe Sana 
_ in queſtion, the meſſenger leave the letter, at Baſra, and, return, he is 


entitled to a hire for the] 2 thither, e 15 our doctors, 15 
Dt an : 7: ſince 
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A houſe or 
ſhop may be 
hired with- 
out ſpecify- 
ing the par- 
— buſi- 
- neſs to be 


| carried on in 


* 


unleſs it be 
of a nature 
injurious to 


wo virtually . to What me not ; ie e ba the building 1 25 
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ſince what: was contracted for has been in part enen een 
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Baſh and he accordingly carry the wheat to Baſra, and then fig 
the perſon dead to whom it was conſigned, and he bring back and re- 
turn tlie wheat to the hirer, he is not entitled to any thing whatever, 
according to all our doctors, as he has failed in the performante of what 
he had contracted for. It is otherwiſe (according to Mobumed) in 
the eaſe of the lerter, becauſe" in that cafe (agreeably to his tenets) 


the journey Was the thing contracted n e has been already | 
explained, e 
F 50114 
5 of 221 
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1* T is | kat to kire a houſe or * for the ee of 1 78 | 
though no mention be made of the bufineſs to be followed i in it; be⸗ 


kaufe, as the oſtenſible purpoſe to which it is to be applied is refidence, 
this muſt be taken for granted; and refidence does not admit of va- 
rious deſcriptions. "The contract in queſtion is therefore valid; and 
the leſſee is at liberty to carry on in the place any buſineſs he pleafes, 
as the caſe is abſolute. A blackſmith, however, or a fuller or 
miller muſt not reſide in the houſe, as this would be evidently 1 in- 
jurious, ſince the exerciſe of thoſe trades would ſhake the ones 
Although, therefore, the contract in queſtion be abſolute, ſtill it 


Ir 


4 
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Ir is lawful-to lüre land for the purpoſe of cultivation; as this is. 
40 uſe to which land is commonly applied. In this caſe alſo, the hirer 
is entitled to the uſe of the road leading to the land, and likewiſe to 


the water (that is, to his turn of watering) although no mention of 
theſe be made in the contract; becauſe land is hired with a view to 
the uſe of it, which. cannot be obtained without a right to road and 
water: — both are therefore included, although no mention of them 
be made at the time of concluding the contract: in oppoſition to a 
caſe of ſalę; for in that inſtance a right to road and water is not in- 
cludedun leſs particularly ſpecified, the end of fale being appropriation, 
not preſent uſe; whence” it is that it is lawful to ry an aſs's n or 
faltpetre grounds, but not to bire them. | | 


A LEASE of land is not valid unleſs mention be 1 made of the article 
to be raiſed in it ; becauſe land is hired, not only with a view to 
cultivation, but alfo for other purpoſes, ſuch as building, and ſo forth; 

moreover, the articles ſown in the land may be of different quali- be 
ties, ſince ſome vegetables come quickly to maturity, whilſt others 
are ſlower of growth. It is therefore requiſite that the article be 


ſpecified, to avoid diſputes between the leſſor and leſſee; or, that the 
leſſor declare . I let the land on this condition, that the leſſee ſhall 
c raiſe whatever he pleaſes in it,” in which caſe, as the leſſor expreſſ- 


ly leaves the leſſee at full liberty, the uncertainty W 2 . occa- 
fon a diſpute is removed. 2870 1" 4 15 J 9316 575 | 
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Ir a perſon Fay unoccupied land, for the a of building © or 


planting, it is lawful, fince theſe are' purpoſes to. which land is ap- 


plied. Afterwards, however, upon. the term of the leaſe expiring, it 
is incumbent on the leſſee to remove his buildings or trees, and to re- 


ſtore the land to the leflor i in ſuch a ſtate as may leave him no claim 23 


upon it, becauſe houſes or trees have no ſpecific limit of exiſtence, 


3 . 
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. a leaſe of 
A land, the ren - 
ter 18 entitled 
to the uſe of 


road and - ¾ͤa - 
Jer: 


but the leaſe 
is not valid, 
unleſs the uſe 


to which it is 


to be applied 
be ſpecified. 


. 


ation of the 
leaſe, the 


it land muſt be 
reſtored in its 


original ſtate, 


and if they were left upon the land it might be i injurious to the pro- 8 


prietor. It is otherwiſe where land is hired for the purpoſe of tillage, 
1 | 4 and 


326. 
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and the term of the leaſe expires; at a time when the grain is yet un 


Tipe; for in ſuch caſe the grain muſt be ſuffered to remain upon the 


land, at a proportionable rent, until it be fit for reaping, becauſe, as 


the time that may require is limited and aſcertainable, it is poſſible 


to attend to the right of both parties. In the caſe, on the contrary, 


e of trees or buildings, it 18 impoſſible to pay attention to the right of 


both parties; and it is therefore incumbent on the leſſee to remove 


his trees or houſes from the land ʒ - unleſs the proprietor. of the ſoil 


agree to pay him an equivalent, in which caſe the right of property 


© them devolves to him; (ſtill, however, this cannot be, without 


the conſent of the owner of the houſes or trees; except where the 


land is liable to ſuſtain an injury from the removal, in which caſe the 


proprietor of the land is at liberty to give an equivalent, and appro- 


pPtiate the trees or houſes without the leflee's conſent. ;)—or unleſs 


there, i in which caſe they continue to appertain to the leflee, and the 


the proprietor. of the land affent to the trees or houſes remaining 


A land to the landlord ; for as the right of removing them belongs to 


* 


An abſolute 
contract 
leaves. the 
hirer at li- 
berty to give 
the uſe to 
any perſon: 


iR the Ft of. the riding nad been e N in the 


the landlord, he is at liberty to forego that right: It is written in 


the Fama Sagheer that if the term of the leaſe be expired, and the 


land be occupied by pulſe or other garden ſtuffs, thoſe muſt be re- 


moved; becauſe as thoſe have no fixed term of exiſtence, "hop e 
chemie analogous to trees! 


' 


Tun hire of an . is lawful, either for carriage or for riding, 
as to thoſe uſes animals are applied. If, therefore, the riding be ab- 
ſolutely expreſſed, the hirer is at liberty to_permit any perſon he 


pleaſes to ride upon the animal, becauſe of the riding being contracted 


for in an abſolute manner. Upon the hirer, however, either mount - 
ing the animal himſelf, or admitting another to ride on it, he is not 


at liberty to ſet any perſon on it beſides, becauſe the actual object ot 


the contract is then aſcertained and determined. Men, moreover, 


differ in their mode of riding, whence it in fact becomes the ſame as 


cn I. nxt R ® 


contract. 


is at liberty either to wear it himſelf, or to give it to any other perſon 


to wear: but upon putting it on himſelf, or permitting another ſo to 
do, he is not at liberty to clothe any o one in it we 8 Moth 
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thi a perſon let a ar d to hire, on condition that a rticu- bet in a 1 
pe 9 pe , pa frifed con . 


lar perſon ſhall ride upon it, or let a dreſs to hire, on condition that a 
particular perſon ſhall wear it, and the hirer ſet upon the quadruped 
ſome other than the perſon ſpecified, or give the dreſs to ſome other 
perſon to wear, and the quadruped or dreſs be deſtroyed, he the 
hirer] is reſponſible ; ; becauſe, as men differ in their manner of riding, 
and of wearing clothes, the ſpecification of a particular perſon is va- 
lid, and conſequently it is not lawful for the hirer to ſwerve there- 
from. The ſame rule alſo obtains with reſpect to every thing liable 


deſtruction of the article, for the reaſon above ſtated, Land, however, 
and every. other article not liable to be differently affected by a dif- 
ferent occupant, (ſuch as a tent or pavillion,). is not reſtricted in 
point of uſe by the mention of a particular perſon; and conſequently, 


euros is ce n rok ” Fn, as Was e explained. 
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Is a perſon hire an ee toe carry a W Ws hes aao 
lets it to hire ſpecify the nature and quantity of the article with 
which the hirer is to load the animal, —as if 1 were to tay, for in- 


_any 


In the Cars mandel alſo, if a petſon hire a dreſs for the 
purpoſe of wearing it unreſtrictedly, and in an abſolute manner, he 


to be differently affected by a different occupant: in other words, if 
the perſon who lets to hire reſtri& the uſe, it is reſtricted accordingly ; fi 
and if the hirer ſwerve therefrom, he is reſponſible in caſe of the - 
_ unleſs that be 


the hirer is at liberty to put any one to reſide in it that he pleaſes, : 
ſince the excluſive reſtriction i is of uſe only becauſe of its preventing 


a difference of effect. But the reſidence of perſons whoſe buſineſs 
zs of injurious tendency. to a building, (fuch; 28 blackſmiths, 1 


is in this caſe at liberty to load the anirnal with a an a equl quantity of 
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tract, any 
ev 
with 

ro the uſe 
_— the 
hirer reſpon- 
ſible for the 
articl © hired, 


of a nature 
not liable to 
injury from 
ſuch devia-- 
tion, 


PP 
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or, unleſs the 
deviation be 
not of a na- 
ture to injure 
the article. 


| 328 


the uſe in- 
duces a pro- 
portionable 
reſponſibility 
in caſe of ac- 
cident. 


An exceſs in 


and accordingly, nothing 8 is accounted upon the proportiuii allwed, 


ahh, of the value, fince he was ane ere 05 act ibu, 


HIRE 2 Bo XXXI. 
any article not more troubleſome or prejudicial 3 in the carriage than | 


heat, ſuch as barley, or rape-ſeed, as all articles of that deſerip- 
tion are included i in. the permyſhon contained in the contrast, becauſe 


of their not occalioning any difference, or becauſe they may be even 
preferable to what was ee in it, as being leſs prejudicial. The 
hirer, however, is not at liberty to load the el with any article of 


a more prejudicial nature, in the carriage, khan wh eat, "(ſuch a as ſalt, 
for inſtance ) ſince to this he leflor had not aſſented. 0 


: * + 


ea 0. 25010 nts of cotton, 
he is not at liberty to load the animal with a ſimilar quantity of iron, 
fince it is bighly probable that the carriage of the iron may be more 
prejudicial to the animal than the carriage of the cttton, far this irea- 
ſon, that the iron preſſes chiefly on one {pot of the creature's baok, 
whereas the cotton preſſes on n ay e u oi af? 


7 


* A cordon flee el to N a certain e . We 
and load it with a greater quantity, and the animal periſh, he is re- 
ſponſible in the proportion of the exceſs load. Thus a perſon, for 
inſtance, hires an animal to carry ten Kafeezs'of Wheat, and Loads 


him with fiſteen Kafeexs, and the animal periſhes: in which caſe 
he is reſponfible for one third of the value of the animal. The rea- 


ſon of this is that the animal in queſtion has periſhed in conſequence 


both of what has been permitted to the hirer, and alſo, of What has 
not been permitted; As, therefore, the deſtruction has been :occafibned. 


by the whole burden, it is divided between both parts reſpectively; 


but an indemnification is due upon the proportion unallowed. CA 
however, the hirer had overloaded the animal to a degree beyond "I 
what it was able to bear, he is, in this caſe, reſponſible for the 
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Ir a perfor hire an animal for his on ridin 6, le take 1 
other perſon behind hit upon tlie animal, aid ke anim 


is reſponſible for one half of the value.—No regard is is pe ron to che 5 — 22 1 


4 ey $ 


in this inſtance, becauſe a a perſon who does not underſtand rich a 8 5 1 Elster 
hurt an animal's Pack, although be be of light weight, as, oi he: FH 


contrary, a complete rider ſits light of horſeback, although | his per- 
ſon be heavy. Beſides, a man is not an article of weight,” 1 
his weight catinot be aſcertained; and accordingly regard müſt be a 
to the number of the riders, im the fate manner as, in offenes againſt 
the perſon, regard ĩs paid to the: number of tle offenders Ein other 
words, if one perſon accidentally give another in wounds, ahd 4 
ſecond perſbn give Him one wound, and the \woutided perſdrt die, the 
ne of blood · is due from both in equat ſharebd. What is here advanced 
proceeds on a ſuppoſitiom of the adimal in queſtion being capable f 
carrying double; for if it be incapable of carrying double; the hirer is 
reſponſible for the whole value, in the ſame manner as in the caſe @ *© 
wheat lt is alſo to be obſerved that, im the ſame manner as this rule 
applies ta adulte, ſo does it likewiſe to infant capable of riding aloe 
upon an animal: but if the hirer place beliind: him an infant” in- 
capable of riding lone, it is the fame: as kite Nee and he 


i, in : ſuch 6a. Ss 91 ropprtion to ddl 
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the animal, ſo as to; occaſion; its death, he is reſponſible for the whole Pl ill agg 


ge 
value, according: to Hauegfa. The two diſciples maintain that he is (jets the 


not reſponſible where he only pulls the halter or beats the animal if ponkbility, 
ſuch a degree as is cuſtomary, fince every thing cuſtomary i is included 

in the contract, and therefore the caſe ĩs the ſame as if he were to per- 80 

form thoſe acts (bp expreſs permiſſion of the owner, whence he is not 
reſponſible.— The argument of Hanegſa is that the owner's: permiſſion 

is reſtricted to the cotidition of ſafety, ſince an arimal may: be driven 


without either pulling the halter or beating it, both of theſe being/an” 
Vol. III. 1 "CW" exceſlive 
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tion is advantageous only in caſe of the other ſaddle being heavier than 
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0 exceſſive and unneceſſary exertion : the wi therefore, is reſtricted to 
the condition of /a ks in the lame manner as 5 W van the, 
me Rewe. 1672 — 
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dina, for inſtance,) and he go out of his way, and proceed to another 


duced by any place, and then return with the animal to Medina, and it die, he is 
3 reſponſible for it. The ſame rule alſo holds with reſpe& to an animal 
5 | — jour- ſent.— Some have faid that this example proceeds upon a ſuppoſition of 
: the animal being hired merely to go to Medina, (not to go and rerurn,) 
in which caſe the hirer is not, in fact, required to reſtore it to the 
owner: but that where it is hired for the purpoſe both of going and 
coming, the hirer is in the ſame predicament with a truſtee who firſt 
ſwerves from the terms of his truſt, and afterwards accords to them, | 
| in which caſe he is not reſponſible for the depoſit! in his hands.— 
| Others, again, ſay that the rule is abſolute; and conſequently that 
reſponſibility attaches in either caſe; for there is an eſſential difference 
between a hirer or borrower, and a truſtee; becauſe the truſtee is di- 
rected to keep the depoſit, independantly, and conſequently the order 
. for conſervation. ſtill remains in force after the truſtee ceaſes from his 
deviation and reconforms to the terms of truſt, | whence he reverts to 
his ſituation of repreſentative of the owner; whereas, in a caſe of hire 
or loan, the hirer or borrower are directed to keep the article depend- 
antly of the ſe, and not independantly ; ; and conſequently, upon the 
uſe ceaſing, they no longer continue repreſentatives of the owner; 
w whence they are not diſcharged from e "oe their return to 
Deg 2-4 MS * ene ene ; Wits „% U. 
The change 1 a 1 hire an af hh its ſaddle, and: faten upon it the 
F aaddle, of the ſame ſort as is commonly uſed upon ſuch an aſs, he i 
= ame ſort not reſponſible if the aſs periſh; becauſe where the ſaddle is propor- 
oes not in- 
dock 1 0 tionate to the animal, the owner's aſſent extends to it, as the reſtric- 


the 


— 


Cray. ne-* H I R E. 5 
the one ſpecified in the contract, when, if the aſs were to periſh; the 
hirer would be reſponſible in proportion to the difference. Aff, on the 


contrary, the hirer were to faſten upon the als a ſaddle of à ſoft bt 
commonly uſed upon ſuch an aſs, he is reſponſible for the whole Va- 


lue; for as this is not included in the leſſor's "gh it en that 
the men in ſo Nn e, acts contrary to OI” * INE & Ya 
. * 51 9 741 # Bine 2810 FH 3% T TOY £2197 5 81 90 4a our 


8 
* 
: 


Ira erben bing an 88, \ with its dan 'and faſten "ihe the'afs 4 
12 ſaddle, of 4 fort not commonly put upon ſuch an als, he is in 
ti caſe reſponſl fible for the 'whole 11e of the Wann for the reaſon 
alleged in the exirap le of the adult; nay, the obligation reſts pon 
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If the natur 


of the ſaddle 
be different, 


reſponfibility 
attaches in 
toto. 


lm! in this caſe, . Thy fortibri, ſince a pack-faddle or panniers are not of 


the ſame dcs ad'a vidi ng-faddle, and are, moreover, | heavier. "If, 


alſo, he faſter upon the aſs a pack: ſaddle of a ſort commonly uſed upon 


ſuch an als,” TY is teſpontible* for the whole value, according to Ha: 


nefa—The two diſciples allege that, in this inſtance, . he is ref pon-. 


ſible only in proportion as the load of the pack-ſaddle exceeds that of 
the riding-ſaddle ; . becauſe, where the pack- addle f is of a fort com- 


monly put upon ſuch an "als, it follows that the riding ;-faddle and the 


pack-ſaddle are equal, and conſequently that the 1 0 of the, als al 
ſents,—except the latter exceed the former in weight, in which caſe 


the hirer is reſponſible 1 in proportion to the excels of weight, as to that 


the owner is not afſenting he exceſs, therefore, 1 in this inftance, 
is analogous to a caſe Shark the perſon who lets out an animal to hire 
ſpecifies the quantity « of wheat he i 1s to carry, and the hirer loads it 
with a larger vaßtity. — The argument of Hancefa is that a pack- 
ſaddle is not in the nature of a common ſaddle it is not ſo in appear. 
ance, ſince it is more ſpr ad upon the animal on one fide than on the 
other &; nor is it ſo in realit ty, ſince a pack-ſaddle is for carrying 
burdens! wheteas a common faddle'is for ridin 4 be biker, there-⸗ 


* T alludes mY che particular — * che FRO br Po pack. daun oo 
which the T's is unacquainted, | | * 
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fore, in faſtening a pack-ſaddle upon the aſs, acts contrary. to his en- 
gagement with the owner, in the ſame manner ag a 70 we 
i e {9 de le and bern E wich 6 , 


44 


not made re- 


ſponſible, by 
any immate 
rial deviation 
from the pre- 


ſcribed road. 


ww 


: value, as the reſtrictio n is valid, and the porter acted contrary to his 
| inſtructions.—If, n e in this caſe, he carry the wheat {ak 


+ **3 j in — 


Any injurious 
deviation 
from the pre- 
ſcribed cul- 
ture of hired 
land induces 
a rtion- 
able * 
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| by a particular road, and he take anotber frequented: road, and the 


widely different, that taken by. the porter being dangerovs or round 
Wheat being loſt, ſince the reſtriction is of uſe in this inſtance, and 
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Ip a perſon bite 2 be ene inks ehe mage 


wheat be loſt, he is not reſponſible; and if he carry the wheat ſafe to 
the place, he i 18 entitled to his hire. —This proceeds upon the ſuppoſi- 
tion that the roads are not widely different, for in this caſe. the xeſtric. 
tion to either i in particular i is uſcleſs—-Where, howeyer, the roads are 


about, or of difficult paſſage, the, porter is reſponſible in caſe of the 


therefore valid. hy 2 is to be obſerved that Mohanmed. does not make 
this diſtinQion, but alleges that the porter. is not reſponſible. if he 
carry | his load by any other than the road ſpecified, provided it be one 
commonly uſed; becauſe, where it is a heaten path, there is no 
rent difference between the two,—If, on the contrary, he 10 
bed by a an unfrequented road, and it be loſt, he is ref} ponſible for the 


to the Place, be is entitled to his V s | becauſe upon. ſo ding 
his n from his Nan is refed, and. Be. end is ob. 


Ir a 1 hire lands for the RES of. 1 4 hag therein 
trefoils or clover, he is reſſ ſponſible in proportion to the damage the land 
ſuſtains, becauſe the cultivation of any ſpecies of graſs ® is more inju- 
rious to the land than the cultivation of wheat, as thoſe require more 
water, and their roots ſpread more in the pron: —In this inſtance, 


* The term, in the-original, i Ras, midi eue ore 
of fieldherbage, 85 # (i904. 
Fn, Pe, op therefore, 
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therefore, the leſſoe has ated contrary to his. agreement wich the lei- 
for, inaſmuch as he had done a thing moxe injurious to the land than 
what the leſſor had ſpeciſiod. But if the leſſor require this compenſa- 
tion, he is not entitled to any rent, as the leſſee in that caſe ſtands as 
an — * ee en to een by _— FRE 


Ye 


Ins beben dsr ade clsth toe RR Wang ien 0 6 Ab e 
make it into a Perrdliu, or ſhirt, for a particular hire, and he make 3 
it into a K2bhd, or ſhort veſt, tho perſon has ir in his option either to from his or- 
take a compenſation from the taylor for his cloth, or to receive the mm 
Kabbd, paying him an adequate hire, which, however, is not to ex- 
ceed what had been at firſt agreed upon. This is according to the 
Zdhir- Rawdyet-—Some have ſaid that the Peerabn is merely a K2bb4,.. 
or veſt, of one fold. —Others, again, ſay that the Peexahzn is not par- 


z ticularly reſtricted to a veſt. of one fold, as both are uſed indiſcrimi- - 


nately at all ſeaſons. —It is reported, from Hancefa,: that the propri-. 
etor of the cloth is to take a compenſation from the taylor, and that 
he has no option of any thing elſe; becauſe, as the Kabb4 is a ſpecies - 
of apparel totally different. from the Peerdhin, the taylor ſtands in the 
predicament of an uſurper.—The reaſon of the doctrine, as reported 
from the Z4bir Rawdyet,'is that the K26bd is in one ſhape a Pterahimn,-. 
as it is occaſionally uſed inſtead of the: Perrabin,r and in another view - , . 
it is not ſo,—Henee there is both a ſimilitude and a diſſimilitude; and 
accordingly the proprietor of the cloth has it at his opt ion to take a 
compenſation for the value, (in which caſe the cloth becomes the pro- 
perty of the taylor, ) or, to take the K2bb4, paying an adequate. hire: 5 
 —an. adequate. hire only is due, becauſe the taylor has not com- 
pleatly fulfilled bis agreement; and it muft not exceed; what : . 
vas at firſt agreed ad, . drein in. all cat, of inxald ire, . 
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Is 3 of loch to alle Adigg bi s 75 
moe; . 2 and he make: it inta a Shilwatsr 6r-dravters, .. 


ſome 


IA K 8 Bot XxX. 
ſome allege that the proprietor muſt accept a com pen ation ; and that 

he has no other option, becauſe of the different uſes to which thoſe 
two ſorts of apparel are applied. It is certain, however, „ that the 
proprietor has it at his option, in this inſtance, either to take a cbm. 
penſation for the value of his cloth, or to take the Shilwar, paying an 
adequate hire; becauſe the uſe, namely clothing and covering 'naked- 
neſs, is the ſame in both; and the caſe is therefore analogous to where 

a a perſon orders a brazier to make him a diſh of this braſs, and the 
brazier makes him a brazen plate, in which inſtance the proprietor « 
| the bas has an pin and e eee e n A 5 
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An invalid Hart is — invalid by involving an imrelid Cota; in "Uh 


rn in- fame manner as ſale, for hire ſtands in the place of fale, "whence it 1s 


hire; that a contract of hire wy be ay in the ſame n mauner as a contratt 


of ale. 22 


4 * + 7 
: 7 


but a proper- IN a 4 of Kine rendered invalid ivy ievilving 5 an Invalid 


tionate hire 1s 


in ſuch cafs Condition, a proportionate hire is due where that does not exceed the 
due, tothe hire ſpecified in the contract, —in other words, of the ſpecified 


extent of the 


hireſpecificd. hire and the proportionate hire, the ſmalleſt is due.—Zifer main- 


tains that a proportionate hire is due, to whatever amount it may ex- 
tend; for he conceives an analogy between the caſe in x queſtion and a 
caſe 
: f 


CHAP. IV. H 1 R E. 4 | _ 
caſe of invalid fale, in which the value of the article; is A to whats) | 

ever amount.—The argument of our doctors is that uſufruct cannot 

be appreclated but by a contract entered into to anſwer the neceſſity of 

mankind, whence, in valid hire, the degree: is meaſured by the ne- 

ceſſity. As, however, invalid hire is a dependant of a contract of 

valid hire, it has a relation to a valid contract, and conſequently re- 

gard is paid in it to what may be the cuſtomary recompence in valid 

hire, which is a proportionate hire. Now the parties, in a caſe of in- 

valid hire, having agreed upon a ſpecific amount, it follows that both, 

in making ſuch ſpecification, agree to remit whatever may be beyond 

the ſpecified hire, where that is exceeded by the proportionate hire: 

in this caſe, therefore, the ſpecified hire is due:—but if, on the: 

other hand, the proportionate hire fall ſhort of the ſpecified: hire, the 

exceſs of the ſpecified hire is not due, as the ſpecification itſelf was 

invalid. -It is otherwiſe in an invalid ſale; for as an article of fale is 

appreciable to its extent, there is no neceſſity for a regard to the con= 

tract in order to manifeſt its value. Now this value is the original ee 

thing: if, therefore, the ſpecification of a price be valid, (as in a caſe 

of valid ſale) the effect paſſes from the original thing to the ſaid price; 
but if, on the contrary, the ſpecification. of a price be invalid, (as in 

a caſe of invalid e the effect n not Linh from the wo Hing 
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Ir a _ hire a 3 on a entice thus expreſſed, that «« TI A contraQ in- 
* ſhall pay one dirm every month,” ſuch contract is valid for one \prefed cloſes 
month, but invalid for every. ſubſequent month, unleſs the whole of hag og 
the months for which it is to be hired be ſpecified, in which caſe it. 2 
continues valid. The arguments on which this is founded are drawn | 
from the conſtruction of the words in the Arabic idiom. —It is to be 


obſerved that as the contract in queſtion i is valid for one month only, 

it belongs to both the leſſor and leſſee, reſpectively, to diſſolve the 
contract at the end of the month, as the valid contract is then com- 
plete and finiſhed —If, therefore, in this inſtance, the leflee, after 
the 


H FR 0. | Boer XXI. 
the ae ey the fad month, continue imthe houſe for 4 fingle 
inſtant of the ſecond, . the contract remains in force. for the ſeeond- 
month, nor is the leflor at liberty to put out the leſſee until the end of 
this month; (and the ſame rule holds with reſpect to every month in 
the beginning of Which the leſſee continues to occupy; the houſe j) be- 
cauſe the contract appears tu be renewed, with the conſent. of both. 
parties, in virtue of the leflee {till oontinuing to ocupy the houſe in 
the ſucceeding month. This, however, proccads merely upon ana- 
logy; and has been adopted by ſome of our modern doctors At: 
, cording. to the Zabir Rauudyet, an option of diſſolution remains i the 
next month, to either party, to the end of the firſt day of the 
month; for in having regard to the very firſt ina onhy of that 
month, a reſtriction is induced ſo narrow as not neee 
of an option. | 1 uh e 208 [27 | 
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reſpect to an · 


is law ful, although no mention be made of the rent of each month 
reſpectively; becauſe, as: the whole term of the leaſe is known with- 
out diviſion, it is therefore the ſame as: hiring? for à ſingle-month;. 
which is lawful; although no mention be made of the rent of eaen 
day reſpectiyely.—-It is to be obſerved that if the day of the year's 
commencement be ſpecified. (as if the leflee were to ſay I take this: 
* houſe, for a year, from the firſt of the month Raab, ) the leaſe 
commences from that? date;—If;. on:the contrary, no date of: com- 
mencement be ſpeciſiod, the leaſe: commences: from the date of the 
deed itſelf; becauſe all. dates are equal with reſpect to hire, and there. 
fore a leaſe in this particular reſembles a vow; in other worde, if 2 
perſon make a ve that . he will not ea (for inſtance} to a parti-· 
% cular perſon for one month,” the obſervance of his vow co mmences 
upon the inſtant of expreſſing it, all dates being equal with reſpect to 
vows; and ſo alſo in the caſe · in-queſtion—lt is alſo to be obſerved, 
that if, in this inſtance, the contract of hire be coneluded on the firſt 
. the month, all the ſuccceding months-of the — are counted 
7 from 


of calculation If, 
the lapſe of ſome Py 8 ths eee 'of a 0 the F600 
zs in that caſe for three hundred and ſixty days, according to Hanes, 1 
and there ĩs one report from As Too/af to the ſame effe&,—Accord- » 
ing to Mohammed, and another report of Aboo Yooſaf; the firſt mont! 
is to be counted by days, to be completed from the next ſucceeding 8 
mouth; and the other months muſt be counted from the appearance * 
of each new moon: becauſe a calculation by the number of days i 18 ad- 
mitted purely from neceſſity, which exiſts in the firſt month, only. 
The argument of Hanegſa is that upon the firſt month being com- 
pleted by the deduction of a certain number of days from the ſecond, 
that alſo muſt, from neceſſity, be counted by days; and ſo of the reſt 
to the end of the year; — in the ſame. manner as obtains with reſpect 
to the Edit that is to ſay, if a divorce take place in the middle 


of a month, it muſt be e "m_ e 1 boy W in yy e 
inſtancee. 0 % £002! 


* f 27 
2 ' : To ; * & ? * > # : | 
| 4 FP"; *. E N F K f 75 8 2 | 9 * 8 F: , * 1 bl _ N CSE. 


N * * 
5 : 


KEEPERS of baths and Seng are untfihy enti 0 


d to wages the 2 my 
former, becàuſe it is an invariable cuſtom,” among all M uſſulmans, to of baths 2 
pay them wages, and the prophet has ſaid . Whatever ſeems good vt 
* unto the boch of the MusSULMANs is 400% 80 before Gop; and 


the latter; becauſe the prophet paid a recompence to a perſon who 


performed the operation of cupping upon him; and alſo, becauſe 


this is a Besen recon 3 The” a nm a fender, and 1 18 s therefore | 
lawful. e | 


p - 
Y F z 4 A * 2 } *. * * % . * * ; & * FIX l : N . 
8 ; ? ; 


TunxkE are no wages 5 the covering of animals,—that 3 is, fir but there is 


bringing a male to copulate with a female; becauſe the prophet has ſaid pare 


** ASSIR-TEES ig among the things prohibited; * and by Aſſbe ters i is Tae, kg. 


underſtood the e n ca6+<e] for” Wo copulation of a 3 felon, or to 
forth, Tera Aer u, _ * 5 
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nor for the Ir: is not t kwfül to accept a recompence for ſummoning the p 


2 gras: oh to prayers, or for the performance of a pilgrimaye, or of the duties of 
eus duty; an Imim, or for teaching the KoR AN, or the LAw; for it is'a general 
rule, with our doctors, that no recompence can be received for the 
| performance of any duty pu rely of a religious nature.—According to 

Shafei, it is allowed to receive pay for the performance of any religi- 

ous duty which 1s not required of the hireling in virtue of a divine or- 

dinance, as this is only accepting a recompence for a certain ſervice; 

and as the acts above deſcribed are not ordained upon the hireling, i it s 
conſequently lawful to receive a recompenoe for them. The argy- 

ments of our doors upon this point are twofold —Frxsr, the pro- 
phet has ſaid, ©* Read the Kok AN, but do not rereive any recompence for 
* ſo doing:” and he alſo directed Othman-bin- Abeeyas, that if he were 
appointed a Mdtoxin [a cryer to prayer] he ſhould not take any wages, 
SECONDLY, where an act of piety is performed, it-ſprings ſolely from 
the performer, {whence regard is had to Hi competency,) and con- 
ſequently he is not entitled to any recompence from another, as in the 
caſes of faſting or prayer. —A teacher of the Kox AN, moreover; is in- 

capable of inſtructing another in it, but by means of qualities exiſting 
An his ſcholar, namely capacity and docility, and therefore undertake 
pn” thing the performance of which does not depend upon himſelf, 
which is conſequently invalid. Some of our modern doctors, hou- 
ever, hold it lawful to receive wages for teaching the KoR Ax in the 
preſent age, becauſe an indifference has taken place with reſpect to re- 
ligion, whence if people were to withhold from paying a recompence 
for inſtruction in the ſacred writings, they would in time be difre- 
= —and decrees ew accordin Sly. | 
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pence for an act which is of a criminal nature, and aQts of hunt, nature 
do not e to a eee in virtue n a urn 


* 


Da hive af hoy! ding J0debnize's 18 invalid, pf be 40 Hense, 
unleſs from a partner. — The two diſciples maintain that ſuch hire is 
valid; and decrees paſs accordingly.—(This rule chiefly applies to 
{ſuch cafes as where, for inſtance, a perſon lets a ſhare or portion of 


his houſe to another, or lets his own ſhare 1 in'a partnerſhip-houſe. to, 


Hire of . 
Finite articles. 


my other than his partner.) The argument of the two diſciples is that 
11 indefinite part is capable of being uſed, (whence a proportionate 


hire is due,) and the delivery of. it is practicable, either by the leſſor 
racating his ſhare to the leſſee, or by agreeing to hold it with him al- 


ternately. The caſe is therefore the ſame as if he were to let it to a2 
partner, or between two, which would be valid: conſequently this 


reſembles a caſe of /ale,— — The argument of Haneefa i is that as the leſ-. 


for, in this inſtance; lets to hire an article which he is incapable of 
delivering, the deed is conſequentlyinvalid,—The ground of this 1s that. 


the delivery of an indefinite part of any thing is inconceivable; be-. 
cauſe delivery cannot be completely executed on one part without 


ſeizin on the 'other ; ; and ſeizin, as being a perceptible act, cannot. 


take place but upon a ſpecific ſubject. With reſpect to evacuation,, it 


1s regarded as a delivery, becauſe it amounts to inveſtiture, an act . 
wugh which occupancy, or, in other words, a power of ſeizin, 1 1s 


obtained. With reſpect to alternate  oceupancy, | on the other hand, 


that cannot. be eſtabliſhed but in virtue of a right of property in the ' 
uſe, which is an effect of the contract of Kit Now as the Heer of 


any thing muſt be ſubſequent to that thing. it follows that the al- 
ternate occupancy is ſubſequent to the execution of the contract of 


hire: but ability to make delivery is one condition of the contract; and : 
as the condition to a thing muſt precede that thing, it follows that the 


ability to make a delivery muſt precede the contract of hire. A thing, 
however, which is ſubſequent cannot be conſidered as antecedent ; and 
* the alternate occupancy, which is ſubſequent, is W of 


„ | being 
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(A. ſupervenient indefiniteneſs is where a perſon lets an a 


the ability of delivery is not a condition in the continuance.) It is all 


1K E. „ Book Wav, 
Pry accounted a delivery. Where, on the contrary, the leaſe is to 


-_ 


| a partner, the whole uſe ariſing from the artiele becomes the property 


of the leſſee, and 'conſequently no part of what he holds can be 
tertned indefinite * neither is the difference in the nature of the uſufrya 
(trom part of it being in virtue of right of property, and part of it in 
virtue of a leaſe) ; injurious to the leſſee in this inſtance.—Beſides, the 
hire of an indefinite ſubject is unlawful from a partner alſo, (actording 
to an opinion of Harneefa, as reported by Haſan.)—lt is otherwile in a 
caſe of ſupervement indefiniteneſs, as that does not occaſion contention, | 

iele to two 
perſons, and one of the leſſees dies, or where two perſons let an ar- 
ticle to one perfon, and one of the leſſors dies, —in which caſe the 
leaſe continues in force with reſpect to the other's ſhare, indefinitely, 
and does not become invalid, according to the Zahir Rawiyet, for 
this reaſon, that ability to make delivery is not a condition merely be- 


cauſe of the contra&, but becauſe of the obligation of delivery, — 


which obligation exifts in the beginning, not afterwards, whence 


otherwiſe where an article is let to tuo perſons, becauſe in this inſtance 
a delivery of the whole is eſtabliſhed, after which an indefinite divi- 


ſion ſupervenes, becauſe or the 8 5 of e of each party being 


Om. 1 ö a 


I is lawful to hire a nurſe to ſuekle a child, at a certain rate of 
wages; becauſe Gop has ſaid in the Kor Ax, 4 I} THEY SUCKLE 
* YOUR CHILDREN, PAY THEM THEIR HIRE;” and alſo, becauſe, 


in the time of the prophet, ſuch was the practiee, and likewiſe both 


before and fence his time. Some have faid that the contract of hire, i 

the caſe in queſtion, is a contract for ſerving the infant, the particu- 
Jars of ſuch ſervice (namely attendance and milk) following as de- 
pendants, in the ſame manner as the colour in a contract for dying 
cloth. (Others maintain that the contract is a contract for the mill, 
the attendance following as a dependant : and accordingly, if a on 


ChAr. IV. H 1 R E. 


be hired to give milk to Ges; no recompence is due The ROPE 
opinion, however, is more conformable to LA; becauſe contracts of 


hire are not concluded for deſtruction or expenditure of an actually 


exiſtent article; as where, for inſtance, a perſon hires a cow for the 
purpoſe of uſing her milk, which is invalid, as ſhall be ſhortly ſhewn 


in its proper place.) Such, therefore, being the caſe, the con- 


tract in queſtion is valid, provided the rate of hire be ſpecified, con- 1 


— It as bir a perſon or the fake of her attendance. | 


17 is lawful to hire a nurſe to fickle an infant in . for meat 
and clothing, on a favourable conſtruction, according to Haneefa.— 
The two diſciples maintain that this is not lawful, becauſe as the re- 
compence is indeterminate and unknown, the caſe. is therefore the 


ſame as if the woman were hired to bake bread, or ſo forth, in return 


for her meat and clothing. The argument of Haneefe is that the in- 


determinateneſ in queſtion is not likely to engender ſtrife, ſince it is 
cuſtomary to feed nurſes in a liberal manner, wick a view, to render 
them kind and tender to the children under their care.— This caſe, 
therefore, reſembles the ſelling of a meaſure of Wheat out of a heap, 
which is lawful, although the ſeller be at liberty to give the wheat 


from whatever part of the heap he pleaſes, as an ignorance. in that 


particular does not engender ſtrife.—It is otherwiſe in the caſe of | 


hiring a woman to bake bread, or the like, becauſe an ignorance in 
that inſtance is calculated to occaſion contention—What is here ad- 


vanced proceeds upon a fuppoſition that no explanation has been given 
concerning the quantity or quality of the food and clothing agreed for 


to the nurſe.—It is written in the Jama ag beer that if a nurſe be 


hired to ſuckle a child for her victuals and clothing, in this way, that 
an explanation be given of the kind and faſhion of her apparel, and the 
time of giving it, and a ſpecific number of dirms appointed for her 


board, —and victuals be afterwards given in lieu of the money, it is 


law ful according to all, becauſe in this caſe! there is no ignorance, — 


Or, if the viduals be ! and the quantity and quality explained, = 
E . this 
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this alſo is ** for the ſame reaſon; and in this inſtance it is not 


articles of weight, and meaſurement of capacity, when deſeribed, 
become a debt, and a debt is ſometimes prompt and ſometimes de- 
ferred, like price, which conſiſts of money. —It is, however, a con- 
dition, with. Haneefa, that an explanation be given of the place where 


and ſo forth) attending it.— The two diſciples, on the contrary, 
maintain that this is not a condition, as has been fully ſtated under the 
| head of SALE.—It is otherwiſe with reſpect to apparel; for in that 
_ inſtance an explanation 1 1s requilite, not only of the place, but alſo of 
the time of delivery, as well as of the quantity; becauſe clothing is 
not conſtrued to be a debt except in a caſe of Sillim ſale; and as, in that 
inſtance, a prompt payment 1s requiſite, ſo alſo where the nurſe 18 5 


very be ſpecified, as well as the e and the ny; 1 


the huſband of the nurſe from having carnal connexion with her; be- 
cauſe as ſuch connexion is the huſband's right, it is not in the hirer's 


falls ſick.—It is alſo incumbent upon the nurſe to prepare the child's' 
victuals by maſtication, and to avoid every ſpecies of food which might 


H IX ls door xx 


requiſite that any time be fixed for giving the victuals, becauſe 


the victuals are to be delivered, in caſe of any expence (of porterage, 


hired for a recompence in clothes, it is requiſite that a prompt deli. 


} 7 


— 
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The hirer, in * 115 Gi ſtated, i 18 not at liberty to Fonts 


power to annul it,—for this reaſon, that the huſband, in caſe of hb 
not being informed of the contract at the time of concluding it, is en- 
titled to diflolve i it, for the purpoſe of preſerving his own right, The 
hirer, however, may prevent the huſband from having ſuch carnal 
intercourſe in his houſe, ſince that Place 1 is his excluſive right.—If, 
alſo, in conſequence, of ſuch. connexion, the nurſe prove pregnant, 

the infant” s guardians, are at liberty to diſſolve the contract, provided 
there be any apprehenſion of injury to the child's health from the uſt 
of her milk, as is moſt probable in ſuch inſtances wand for the ſame 
reaſon alſo, they are at liberty to diſſolve the contract where the nurſe! 


MOR injurious to het ile a eee an rata tt yo ſhort, in 
F? 1 Y! 2} 1 al 


Cirar, IV. | N 15 R E. 


all matters of this nittte regard! is had to cube; Aube were i is no 
divine ordinanee. The performance, therefore, of every uſual ſer- 
vice to a child (ſuch as waſhing its linen, preparing its victuals, and 
ſo forth), is incumbent upon the nurſe!” The vifuals, however, 
muſt be provided by the father. With reſpe& to what has been ob- 
ſerved by Mohammed, that, it is incumbent upon 'the nurſe to 


provide oils and perfumer,” —this | Is according t to the cuſtorn of 
Koofd. 77 FF PO OY e 555 
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Ir ihe lather above mentioned feed the child with goat” $ ilk; | 
during the term of hire, the is not entitled to any wages, as not 
having performed what was her duty, namely foſterage, or, in other 
words, the feeding the child with milk from her own breaſts; for 
feeding it with milk from a goat is not foſterage, but merely feeding 
it with milk. : Wages, therefore, are not due to her in this inſtance, | 
as ſhe has not performed what the had contratted for. 5 


F „ 


13 a — 5 deliver N to a weaver, to Dake | it into cloth, i in ; A comma, of © 
conſideration of an half thereof to himſelf, he is to receive a recom- ing that the 


| pence proportionate to his work ; and the fame rule alſo holds if a ſhall be paid 
perſon hire an aſs to carry wheat, paying, in conſideration, a mea- from the ar- 
ſure of ſuch wheat. The contrac „therefore, is invalid i in both es 
theſe inſtances, becauſe the ee is made to conſiſt of a thing a ® invalid. $ 
obtained by the labour of the perſon or animal hired, and hence the 

caſe is analogous to that of an allowance made for grinding “, which 

has been prohibited by the prophet. (The caſe of ele for 

grinding is where a perſon hires an ox to grind grain in conſidera- 

tion of a proportion from the flour or meal: — and this cafe is 73 ee e 
grand criterion by which a judgtnent is formed of the invalidity in 
various inſtances of 1 80 more e in my ene ) Ther rea- „ 


* | Expeſſd by an Arabic i ( Tehan), which will not bear {Tiekat cranſl- be 


tion. It is more re fully %,, in Vol. IV. in treating, of Gompadis of Gubivation. — 
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ſon of the unn in this inſtance, is that the hirer is incapable 


of delivering the recompence, (namely, a part of the woven cloth, 
or a part of the carried grain); for as the obtaining of it depends 


upon the act of the perſon or animal hired, the hirer cannot be ac- 


counted capable of making delivery merely i in virtue of the capacity 


of that perſon or animal. The contract is therefore invalid, and an 
adequate hire is due. It is otherwiſe where a perſon hires an aſs to 
carry one half of a parcel of wheat, in conſideration of the other 
half; for in this inſtance no hire is due on account of the 5 
hired, as the hirer has conſtituted the owner of the aſs proprietor of 
half of the grain upon the inſtant, in the manner of a prompt or ad- 
vanced payment, and conſequently the wheat is in partnerſhip be- 
tween them, for reaſons which will be explained in a future example. 
It-is to be obſerved that where a perſon hires an als, to carry wheat, 
in conſideration of a meaſure of ſuch wheat, or an ox, to grind grain, 
the hire allowed muſt not exceed the value of what has been ſpeci- 


fied, becauſe, as the hire is invalid, the leaft only of the two (the 


ire named, or an adequate hire) is due, ſince the perſon who lets the 


Partners do 


not owe hire 


animal has agreed to remit any thing beyond. It is otherwiſe where 
two men enter into a partnerſhip in collecting wood, and one of them 


ſays to the other, I will take the whole wood, and pay you a fe. 
- + compence for your ſhare in the collecting of it * for in this caſe n 


adequate recompence is due, to whatever amount, (according to 
Mohammed,) inaſmuch as no ſum has been ſpecified i in this E 
whence no remiſſion of ANY exceſs can be i I inferred; Miu 


5 
' 5 F 4 
1 * 

£4200 TE: 


Ir a perſon hire another to carry wheat oy is in in partner i 


to each other between them, no recompence is due; for 1 in all Srain ſo carrie 


with r 


cs _ the porter works on his own account, hence 2 complete delivery i 
not made of the thing contracted for, er e e d AlN 
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en another to bake ten articulat f. n 
bea this day, for a Arm, it Is invalid, according 10 ee 
5 The 
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The two difciolia; in the Mabhſoat, ele melnsdte that the dates che con- 
contract in. queſtion is valid; becauſe in this inſtance the perform NA 12 041 x 
ance. of the 2ſt [of baking the bread] is the thing really contrated | | 
for, the mention of a time: being conſidered merely as for the pur -- 
poſe of expedition, in order that the contract may be valid; and con- 
ſequently the objection of uncertainty is removed. The argument 5 . 

of Hancefa is that the thing contracted for is uncertain;; becauſe. the 
Ten of a time argues that the thing contracted for is general 

ulufruck, or, in other words, the hireling's ſurrender of himſelf to 

ſervice]; and, on the other hand, the ſpecification of a particular act 

argues that ſuch act is the thing contracted fore» Now general uſu- 

fu and a particular act cannot be united; for where a partieular a 

act is the thing contracted for, no hire 1 is due for the labourer's ſur-: 
render of himſelf. As, moreover, neither of theſe has a preference g 

over the other, and the advantage is to the Hirer, in the latter | 
inſtance, and to the Bireling in the former, it follows that a contra! 

of this nature would lay a foundation for ſtrife. It is reported, from | 
Haneefa, that where the hirer, inſtead 'of 244 this day ſays ** within 

this day, the hire is valid, as in ſuch cale the thing. contracted for 

s the particular act ar taſc ſpecificd: contrary to where he ſays 


„this day. The arguments upon this point are connected with 
Arabic Fame and bare nn been ted in et 8 
Dworce 5. 160 2 0292 68 bo F igt 
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is a 0 5 bire land, Wpideng d that he wall 1 yg! 4s Hy u to A leaſe of 


pag and cultivate, wy or to water and cultivate 1 Wy EY con Oe 1 wht wide 


The arguments in this example turn upon the difliftion between the Solas | 
of a thing by general ſervice, and the performance of the ſame thing in a particular inſtance; . 8 
that is, between hiring a perſon for any buſineſs by the day, or ſo forth, and engaging him 
for the performance of the ſame buſineſs by the particuler taſk. If the contract for a par-. | 
ticular taſk be fo expreſſed as to leave it uncertain whether the tecompence ſpecified be fr 
the day's ſervice, or for the particular work required, it is in that caſe invalid, (according ni 4 } 
'0 Haneefa,) and conſequently no regard is had to the ſum mentioned as the recompence, Te e. 
but the workman receives a — hire for his day's work. 8 f r 
Vor. II. | TY - Ro 


by lipalatiog 
a right toper- 
form any act 
which does 

not leave laſt- 


ing effects. 


A contract 
ſtipulating 
the recom- 
pence to con- 
fiſt of a ſim1- 
lar uſufruct is 
nugatory 0 


valid; becauſe he is entitled to cultivate. the land in virtue of the 


the contract; nor does the mention of it cauſe invalidity. If, on the 


twice, or to dig trenches in it, or to dung 1 it, the cohtract is invalid; 


reſpect to ſuch advantage as may remain to the land after. the: expira · 


to ſignify ploughing the land a ſecond: time, after having reaped a 
_ crop: from it, and then returning it in that ftate to the owner; and 


and then ſowing the grain in it. Wuat is here advanced; (mathae- 


for if the term of hire be three years. (for inſtance,)-the advantage de- 


HIR r. Boo Xxx n 


hb is conſequently entitled to perform. theſe acts upon it likewiſe ; 
and every other act of this nature is in the ſame manner a requiſite of 


contrary, he ſtipulate that he ſhall be at liberty to plough the land 


becauſe, in tllis inſtance, an effect rernains after the expiration. of 
the term of hire, which is not a requiſite of the contract. This 
condition, moreover; is advantageous to one of the contracting arties;. 
and every ftipulation af that nature; invalidates a contract. Befides, 
in this inſtance, the leſſor becomes, in fact, a tenant of the leſſee with 


tion of the leaſe; and conſequently the -contra/involiies:aneibargain 
within another, which is not lawful! Some explain ploughing| ru⁰lrw 


concerning the invalidity in this inſtanee no doubt! cam; be. enter- 
tained, Others, again, explain it to mean ploughing the: land twice, 


ſpect ta the invalidity ogcafioned by ſtipulating a right of piaugtiug 
twice) applies ſolely to caſes where the land is of a nature to be: pro- 
ductive from once ploughing, and the term of hire only one year; 


nyed from ploughing twice wears out and no longer remains. * 


the term trenches, as here uſed, ſmall temporary trenches are not to 
be underſtood, but water courſes, ſuch as. are calculated to laſt, and 


ow an range the FAS OP Dos 


. a perſon bire land to. i in return 6 Rig the o tight [on the 
part of the Jer] of cultivating other land, it is nugatory; in other 
words, it is utterly. invalid. Sei maintains that it is valid. Ana- 
logous to this is the hire of a dwelling-houſe, in return for reſidence 

e 5 e 


7 
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in another tons; the hire of apparel in return fot the ue of other 
apparel ; —or the hire of a quadruped for riding, in return for a right 
of riding upon another quadruped. The argurnent of Shafes, is that 
the advantage is the fame as actual ſubſtance; and it is on this idea that 
hire is valid in return for a debt of wages; for if thoſe were not 
the ſame as actual ſubſtance, it would follow that the tranſaction i 18 
the exchange of one debt for another debt, which is null. The argu- 
ments of our doctors upon this point are twofoldFiRs contracts 
upon credit are rendered invalid by an unity of ſpecies alone; and as an 
unity of weight or meaſure is not eſſential, (according to our doctors, 
as has been already explained in treating of ſale,) the contract in 
queſtion, therefore, reſombles the ſale, upon credit, of cloth of a 
particular deſcription in return for cloth of the ſame deſcription.— 
SECONDLY, the validity of hire is admitted (in oppoſition to what 
analagy would ſuggeſt) from convenience and neceſſity; but no con- 
venience or neceſſity whatever exiſts where the advantage is exactly 
the ſame on both * Ng to nn che e derived on 
each part is different. 

eee e 125 of nl is in Lib * hice of an- 
other kind, although it be not rendered invalid by a non- exiſtence of 
neceſſity or convenience, ſtill it on ure un e is invalid. as be- 
ing the fale of a debt for a debt. rd 

RkrLVY. In this inſtance the ſubject Ginn which the ea 
accrues is made a ſubſtitute for the advantage, from neceſſity: the 
recompence, therefore, is as a price; and accordingly, the tranſaction 
ar A avi wed ems amen e e which is 
lawful. | * e | | 


; * 
L 1 — 4 o 
* #3 5 bas % 11 4 
. : 1 


Ir Nera wheat be between two men in partnerſhip, and Cute of tvs * 
one of them hite the other, of his als, to wei tharo to 4 certain 323 


8 45 .# * * 1 : P 4 Ain 05 +4 4 * 4 OY * : 'P 


» That is en e wen sebr 6e la 3 


previouſly: preform el eee hom he 88 e 
owes him wages.) 


” 1 


Yy2 . | place, 


85 JW 15R78). © Benn 
'place, and he, or his afs, carry the whole of the wheat thither, he is 
not entitled either to the recompence ſpecified, or to a proportionate 
recompence, Shafei maintains that he 1s entitled to the ſpecified re- 
'compence ; becauſe, according to his tenets, advantage is the fame as 

actual ſubſtance ; and as the ſale of an undefined ſubſtance is lawful, 
it follows that it is alſo lawful to receive a recompence in return for 
an undefined advantage, The caſe in queſtion, therefore, is ſimilar 
to where a perſon hires a building, held in partnerſhip between him- 
ſelf and another, for the purpoſe of keeping grain,—or, a ſlave, held 
in partnerſhip between him and another, for the purpoſe of making 
up apparel. The arguments of our doctors upon this point are two- 
fold. —FizsT,: the perſon in queſtion here hires another for the per- 
formance of a matter the exiſtence of which cannot be conceived; 
becauſe the carriage or porterage of any thing is a ſenſible or percep- 
tible act, which is impoſſible with reſpect to a thing: undefined 
and as the performance of the thing contracted for is impaſſible, it 
follows that no recompence is due. —SkcodpLx, The perſon hired 
is a partner of the hirer with reſpect to every particle he carries, 
whence he carries on his ow account alſo, and conſequently, does not 
perform what he had contracted for. It is otherwiſe where the thing 
contracted for is a partnerſhip houſe, for keeping grain, for in this 
inſtance the thing contracted for is the »/e of the houſe, and a de- 
hvery of that may be effected, without the perſon ae his grain 


ng dhe o other evacuating it to n h t l Ga 
A leaſe of Ir a perſon hire wary win wid tha it is for the pur- 


land is inva- FE Rs 1 : a 3 ; ws 
lid, unleſs it poſe of cultivation, or, without mentioning what ſpecies of cultiva- 


xray "y tion he means to employ it in, the contract is invalid; becauſe land 
4 N is hired for tillage, and alſo for other purpoſes; and, in the ſame 
MM op manner, it is cultivated; for various uſes, ſome more and ſome leſs 
injurious to the ſoil. The thing contracted. for is therefore uncer- 
tain ; and accordingly, the contract is not lawful.  Notwithſtand- 


ing this, n if the Ag who hires the land thould Cultivate 
it, 


Cray. IV. H I R E. . 

it, and the term of the leaſe expire, he is entitled to the ſpecified rent, 
on a favourable conſtruction. According to analogy he is not ſo en- 
titled, (and ſuch is the opinion of Zyfer,) becauſe the contract, as 
being once invalid, cannot afterwards become valid. The reaſon for 


a more favourable conſtruction, in this particular, is that, before the 
complete fulfilment of the contract, the uncertainty has been done 


349 


away; and it therefore becomes valid, in the ſame manner as where 


the uncertainty is done away before the contract has been yet con- 
cluded; — the caſe being. analogous to where a ſeller and purchaſer do 
away an undefined time of promiſe for payment or delivery, in ſale, 
before the uſual term of credit expires, or do away a right of option 


extended beyond the term of three days, before the expiration of thoſe 


three days.— If, in this caſe, the leſſor and leſſee diſpute before culti- 
vation, the leſſee being deſirous of cultivating the land, and the leſſor 


forbidding him, the contract becomes diffolved, in. order that . my 


he ern. 


Ir a 0 hire an at to o Bagdad (for :nftance)' for one dem, with- 
out ſpecifying what it is to carry, and load upon it ſuch a burden as 
men uſually put upon that animal, and it die before it has proceeded 
more than half way, he is not reſponſible; becauſe the article hired is 
35 a truſt in the hands of the hirer, although the contract be invalid. 

If, on the other hand, the aſs arrive at Bagdad, the owner is entitled 
to the hire ſtipulated, upon a favourable conſtruction; becauſe in this 
inſtance the uncertainty has been done away, in the ſame manner as in 
the neg e ee 5 alſo, a diſpute ariſe between the hirer 
and the owner of the aſs, before it be loaded, the contract is dflolveds 
in order chat ſtrife may be e 


V 
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Reſponſibi- 
lity does not- 
attach, from. 
the cuſfomary 
uſe of an ar- 
ticle, under 


an indefinite 


contract. 


Difference 
between com- 
mon- and par- 
ticular hire- 


lings. 


The article 
committed to 
" nen 
hireling is a 
depolit; 


ject: and in this inſtance there is no occaſion for any mention of a 
term; nor is he entitled to his hire or recompence until the work he 


has engaged for (ſuch as.dying or fulling) be executed, becauſe the 
worb is the only thing contracted for, where he engages to perform it 


| Mooſhtarik, that is, a general or common hireling.— (The rules n 
reſpect to particular hirclings ſhall be diſcuſſed in their oper 


If, therefore, it periſh. whilſt in his pofſeſſion, he is not in any degree 


able accident, ſuch as a fire burning down his houſe, or robbers, in 
ſuch force as not to bp {<p ne it is recorded of 2 and 
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Hrazr.mss ; are of 1 two deſcriptions, common and particular —A 
common * hireling is one with whom a contract of hire is concluded 
for work of ſuch a nature as may be perceived by examining t the ſub- 


in perſon, or the ect of ſuch work, Where he has not particularly 
engaged to perform it in perſon.— It 1s therefore lawful for him to 


work for the public at large, fince no particular perſon has any ex- 
cluſive claim to his ſervice; and accordingly, he is termed Heer 


Place.) | þ Ts „ 
Ax article 1 to a common hireling is a FE in bis Hands. 
reſponſible for it, according to EHeseſa; and fuch alſo is the ien 


of Z ifer —The two diſciples maintain that he is reſponſible, except 
where the article is loſt or deſtroyed by any irremediable and itreſift- 


Arab. — literally, bold in ct g one whoſe ſervices are open 
to.all, _ as a tradeſman, ) in On to a W 2 vo 


Onur 


= um WM 

Omar that they unbe- a common hiceling, to be reſponſible; and 
alſo, beeauſe the care of the artiele is incumbent on him, as without 

ſuch. care he cannot perform his work upon it. When, therefore, 

the article is loſt from any cauſe which might have been avoided ſueh 


as uſurpation or theft, this proves: him to have been negligent, and 
he is conſequently reſponſible, 1 in tlie ſame manner as a truſtee who. 


lets to hire the depoſit in his hands. It is other wiſt Where the article 


is loſt from ſome unavoidal e cauſe, ſuch as fire, ſudden death, and 
ſo forth, ſinee in this caſe he cannot be accuſed of negligenee. The 
argument of Hanegfa is that the article is merely a depoſit in the work- 
man's hands, the poſſeſſion: of which does not involve reſponſibility, 
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inaſmueh as he took poſſeſſion with. conſent” of: the proprietor; and 


accordingly, if it were Toft from any unavoidable cauſe, he is. not re- 
ſponfible,— whereas, if his pofſeffſon of it involved reſponſibility, he 
would owe a compenſition. Brit at all. events,” in the ſarne manner 15 
in a cafe of iar pe property. The care, moreover, of the article 18. 
incumbent upon the proprietor dependantly and not Pena, and 1 — 
cordingly no hire is due for ſuch: care. This. cafe is” differetit fr 

| that of an fe truſtee ; ; for the care of "the depdfit'is Zerbe n. in 
eumbent upon a truſtee who! acts for bre, becat * of g 2 A e he 


receives. | 1 «4 >5noas 


A comMon tio is. lbs in caſe ert the lot W dn 
of any article in the courſe of his Work, as Where a dyer or fuller tears 
the cloth entruſted t to him, ora porter ſtumbles, of the tying of His load 
breaks, or the girth of à catel breaks, and tft the goods with which. 
he is loaded fall to the ground, or a boat ſinks from the miſmanage-- 
tion of the boatmen.— Zi fer maintains that the hireling is-not reſpon-- 
fible in thoſe caſes, becauſe the hirer had ordered him to work in an. 
abſolute manner, and hence his order extends as well to dangerous as 
to ſafe operations, in other words, to operations which ſubject his 
property to damage, and alſo to operations unller which it continues 
uninjured. The hireling in en therefore, is in the ſame pre- 


8 | CE dicament. 


but he is re- 
ſponfible if it 
be deſtroyed 
in the courſe 
; of. his v work. 
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dicametit with) 2 a Ra or any aſſiſtant of a workman #; 
Ibe argument of our doctors is that the orders of the hirer do not ex 
tend to any operations but what are mentioned in the coftract; and 
thoſe are to be ſuppoſe 1 of a fafe nature, ſinge in, virtue of them, js-ob- 
tamed the thing contracted for, namely, the effect of them, hence 

it is that if this effect be obtained Aan the, Werk of 5 other than 
ok the. hirer, 
therefore, 5 not Ciprebhens any operations” BY may Ts injurious, 
mer I ſuch the thing contraQted N anne the effegt, e 


3 68 g ne it! 18 12115 wecker vie 915 . bs a 2 
hireling, as ſhall be hereafter explained. —(lt; is to be obſerved that the 
breaking of a camel's girth, or fo forth, 15 ſuppoſed to originate with 
the hireling, inaſmuch as the accident may be attributed to his Want 
of care.) A common hireling g, therefore, is reſponſible for an any thing 
which may be deſtroyed i in the courſe of, bis Work; 8 excepting, how-. 
evtr, Where a MAN is deſtroyed, either 11 the finking,of A boat, or 
by falling from a camel or other animal, (altboy gh \ thoſe accidents 
ſhould have been occaſioned by the driving of the camel of the nari- 
gating of the boat 3) for i in this inſtance the hireling is not reſponſible, 
as reſponſibility for a MAN cannot be incurred in virtue of a a contract, 


LEY nor in virtue of any thing but a Fanchat, or offence againſt the ; perſon, 


5 hence it would be due, in this inſtance, not from the IN = 
| from thi 1710 bl: Werren, N bes made reſp ks ö 


W + 7 7 
; ** 2. 4 1 i Ps 131 . 
, 1 F * 3 7} PR | WA j 5 m” * af 1 2 2 -Þ 52 72 684 —_ . 
84 * 27 F: 4 | Lou . . * Ws 5 Ws „ th a 2 * NN 449) 
! . : L. * 1 : f * 


; 


wo Bw hab; paler Baht 
2 


| 15 a 71 0 ire a le to bring an — Jar. po b nks ot 
the . (for nie.) and, he fall down Wi way, and. 


bag Bo, jo 25 1 9 


1 
* Meaning a e 2 ak the workman err, "lp TO will lhe porn 15 ts | 
context a little further on.) een "4 


2 | > 7 7 
U 0 1 «, +» . - Ws * T4 - + * * = * 4 * a 
* * £ —_— * 


Ar 15 et 2-05 x. lads | "break 


j 


CHAP. Vo ns 0 R 1 k 


break the j jar, the hirer has it at his option either to take the value 
which the j jar bore at the place where it was taken up, (in which caſe 


the porter is not entitled to any recompence,) or to take a compenſa- 


him ;—and an option is allowed to the blew; becauſe, where the jar 


tions; for the hireling is in one ſhape guilty of a tranſgreſſion from the 
beginning, inafranch «5 the carriage of the jar from the place where 
it was taken up to the place directed is one act; and in another ſhape 
be is not guilty from the beginning, fince the carriage was undertaken 


with the conſent of the owner, and conſequently no tranſ greſſion took 


place until the breaking of the jar; — the ow ner,, therefore, has it at 
his option to proceed upon either ground; if he proceed. upon the 


the work he has rendered to the hirer; but if, upon the fr ground, 
he is not to receive any thing, fince in this view he has. not e 
the hirer = ſervice whatever. ne ON FH be 


3 


part, he is not reſponſible in caſe of the perſon dying in conſequence 
of ſuch operation. This is according to the Mabſoo.—It is written, 


of cupping upon a ſlave by direction of his maſter, and the ſlave die 


of a reſtriction to the performance of the operation in ſome cuſtomary 
part; but it is unreſtricted with reſpect to the aſſent of the party or 


the idea of a Wande with reſpect to the aſſent [of the owner of the. 
Vor.. II. . 7. 2 e 


tion for the value it bore at the place Where it was broken, paying the 
porter a proportionate hire. —Reſponſibility i is incurred in this inſtance, 

becauſe (as was before ſaid) the falling of the jar was either owing to 

the porter ſtumbling, or his rope breaking, which is attributed to 


is broken upon the road, the circumſtance admits of two conſtruc- 


ſecond ground, the hireling is to receive a recompence in proportion to 


Ir a ſurgeon I the operation of Eobichabokiy' in any cuſtomary 


in the Fama Sagbeer, that if a farrier bleed an animal for a dinik, and 
the animal die in conſequence, or if a cupper perform the operation 


not reſpon- 


in conſequence, no reſponfibility! is incurred. It is to be obſerved that 
the doctrine of the Mabſaot, in this particular, proceeds upon the idea 


otherwiſe; whereas the doctrine in the Jama Sag beer proceeds upon 
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A ſurgeon, or 
farrier, act - 
ing agreeably 


to cuſtomary 
practice, is 


ſible in caſe of 
accidents. 
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„ ſlave or animal „ but is nate with reſbath to the part on which 


— yy PART ICULAR hireling ſignifies one who is entitled to his hire in 
Ire | K f f 0 . . » 
5 virtue of a ſurrender of himſelf during the term of hire, although he 


* carrying it away, or, if it be loſt by his act, oe is not reſponſible for 
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the operation is performed. Each of theſe reports, therefore; affords 
an argument with reſpect to the other; and conſequently. the caſes in 
both are reſtricted to this, that the operation be performed in the uſual 
part, and with conſent of the party. The ground on which the Law 
proceeds in this particular is, that it is impuls for the operator to 
guard againſt conſequences, as thoſe muſt depend upon the ſtrength or 
weakneſs of the conſtitution in bearing any diſorder or pain; and as 
this is unknown, it is therefore impoſſible to reſtrict the work to the 
condition of fafety,—lt 1 is otherwiſe with reſpect to tearing cloth, as 
before treated of, becauſe the ſtrength or weakneſs of cloth may be 
known by {kill and attention, whenes it is poſſible in that inſtance to 
reſtrict the work to fafety. Thus much with reſpect to common or 
general hirelings.“ e ba JJ. 


0 


. 


do no work; as, for inſtance, a perſon who is hired as a /ervant for 
a month, or to rate care of. flocks for a month, at a certain rate, under a 
condition that he ſhall not ſerve or tend the flocks of any other perſon 
during that term.—An hireling of this deſcription is denominated an 
Ajeer Wahid, or fingular hiceling, becauſe the advantage of his ſervice 
belongs excluſively to a ſingle perſon during the term of his engage- 
ment, and the wages he receives are oppoſed to fuch advantage and 
as the hireling, in this inſtance, is entitled to his hire in virtue of his 
ſurrender of himſelf, for the term of hire, he is entitled to his wages 
although he do no work, or although his work be afterwards undone; 
as 1 for inſtance, a perſon is hired to make up a dreſs, and he 
ſew it accordingly, and the ſewing be afterwards ripped out, in ich 
caſe he is nevertheleſs entitled to his hire. 110 


is not i. 1 | Ir: an 8 be loſt KEY in 8 1 of 8 a 1 A 


= lokes Without his act, by a thief ſtealing it, (for inſtance,) or an uſurper 
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it. . is not reſponiible i in the former n becauſe the article is 


a depoſit in his hands, fince he took poſſeſſion of it with the owner's 


conſent.— (This, according to Hanegfa, is evident: and it is alſo evi. 1 
dent according to the two diſciples, becauſe they hold that the obliga- 


tion of reſponſibility upon a common hireling proceeds upon a kbar 


able conſtruction of the Law, in order that men's'property may be ini 
ſecurity ; but as a: particular hireling does not engage to work for every 


perſon, it is: ſtill more likely that property is fafe with ſuch an hire- 


ling; and therefore, in this caſe, the law proceeds upon analogy. Yo 


He is alſo not reſponſible i in the ſecond inſtanee; becauſe,” as the ad- 


vantage of this hirdling's ſervice is the property bf the hiter, it follows 


that, where he directs him to act with his property, ſuch direction is 


valid: conſequently the hireling is his deputy; his acts, therefore, are 


the ſame as the acts ol his denen the _ ad of Toſs bei is not 


reſponſible. CEL 9 087 | 
\ + 
7 ; k f (} 312-134 4 / 
x 2 1 : * 12 11 } IF 4 5 
; : | ' . 4.8 ! F3 33s F6 43 ) 


. * „ 1 5 „ 
5 0 S # +. 1 AAR 3 ” : 5 ? 0 c 
- ! : f 1 2 | a 
: - t iy f n 4 n ! " 


io $1043 | 3 Os n ee 
5 H A r. VL. >: b tlie 

| T S$ 1s Sik os ſs y 8 TT » #57 12 10 d #} : 

Ire on one of two tions, es Be 4s 

Ny ane It 10 „ N n 

M$: rig 2h Jo hö NES tin 11 306 2610 


[ 1 the owner 2 whe 05 to the pie whom bel his en ee If The hire is 


** you make up this cloth in:the;Perfarifaſhion;' you Hall have one 
'* drm, and if in the Turk» faſhion, ! you' ſhall have two, -it is 
valid, and the taylor is entitled to a recompence according to which- 


ever of the two faſhions he makes up the cloth in. In the fame man- 


ner, alſo, if he ay to a adyer, If you dye this cloth purple, you thalf - 
; : „„ 1 * hive 


valid, of a 
ir e 9 
under an al- 
ternative 
with reſpe& 
to work ; 
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or of an ar- 


ticle under 
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19 7 have one dirm, and if yellow, you ſhall "LEN two,“ the dyer is 


entitled to a recompence, according as he dyes the cloth purple or 
yellow.—The fame rule alſo holds if the proprietor of the article hired 


an alternative leave two things at the option of him who hires it ;—as if he were to 


of another ar- 
ticle, 


or with re- | 
ſpect to the 


uſe. 


. fay to him I let to you this houſe, for one month, for five dirms, 
or this other houſe, for one month, for two dirms: and ſo like- 

wiſe, if he leave at his option two different diſtances; as if he were to 
t I hire to you this camel, to Kogfa, for five dirms; or this, to 


the half. way ſtation, for fo much: — and the ſame, alſo, if the 


proprietor give an option of three things: but if he give an option of 


four things, it is invalid.—In all theſe caſes regard is had to ſale; in 


other words, they are judged of by ſale; for if a perſon agree to fat 
cloth, under this condition, that the purchaſer. ſhall take either of two 
particular pieces, as he pleaſes, it is valid; (and ſo likewiſe, if he al- 
low the purchaſer an option of one out of three pieces;) but it is not 


0 valid if he allow him an option of one out of four pieces. The reaſon 


of this is that as cloth is of three deſcriptions, a good ſort, a bad ſort, 


and a medium ſort, an option of three is of uſe, and neceſſity i 


thereby anſwered; but as, in a caſe of four pieces, neceſſity is an- 
ſwered by a choice from a ſmaller number, ſo an option out of four is 
uſeleſs.—In the ſame manner, alſo, in hire, neceſſity is anſwered by 
an option from three things, as thoſe comprehend a good, a bad, and 
a middling ſort; and there is no Occaſion for four, as neceſſity is an- 
ſwered by fewer.— There is, however, this difference between ſile 
and. hire, that ſale is not yalid unleſs an option of determination be ſti · 
pulated; for if a perſon ſell one of two ſlaves, it is valid only in vir- 
tue of ſtipulating an option of determination.—A contract of hire, on 


e contrary, is valid, for one of two advantages, without ſtipulating 
by e of determination, becauſe the recompenee is not due iu vir- 


tue of the contract, but in virtue of the uſufruct or work ; and conſe 
quently, when the party commences the enjoyment of one of the ad- 


vantages, the thing contracted for becornes known: but as; ma Cafe 


of ſale, the price of the article is due in virtue of the contract, unceer- 
| taiuty 
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tainty 3 exiſts in that inſane to ſuch a degree as FLY 
room for EY. picked che Lena ares Wee an e oo determi 


nation. 1 Pp” 
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1 A perde 871 to a taylor beck k bis beg 10 1 you make up this Caſe of 2 


« garment this day, you ſhall have one dym; and if to-morrow, you Mel under 


„ ſhall have half a 7m,” in | is is'caſe, provided the taylor finiſh'the wo bag 4 
garment within tlie day, he ge n, or if he finiſh it the next *0 i 
day, he receives a Frepönisnade hire (according to Haneeſa) where | 
that does not exceed half a dim; in other words, he gets the leaſt of 
the two, between a half Arm and his proportionate hire. It is writ- 
ten, in the Yama Sag beer, that he is eütitled to his proportionate Hire, 
not being eſs than half a Arm, tier more than ene Arm. The two 
diſciples allege that both onto lite valid; and conſequently, that 
if he perform His work on the morrow/ he gets an half um. Eier 
maintains that both the conditibtis in queſtion are itvalid: becauſe few- 
ing, or taylor's' werk, is one thing to which the birer, in this in- 
hands; oppoſes two returns, (namely, one drm, and half a dirm,Y: 
in the manner of a conſideration: the fecompence, therefore, is un- 
certain. The reafoii of this is that the mention of this day is merely 
for the purpoſe of haſtening, and the mention of fo-morrow for the 
purpoſe of giving eaſt; and there is no ſuſpenſion; for if the hirer 
were to expreſs the conttact © make up this garment by to-morrow; 
for half a dirm, the contract is eſtabliſhed, inſomuch that if he make: 
vp the garmunt within the preſent day, he hs entitled to helf a arm 
Hence it appears that the mention of to-morrow is merely for the ſake 
of eaſe, and is not a ſuſpenſion; and' conſequently o ſpecifications - | = his 
are united in-one day. The arguments of the two diſciples upoh this 
point are twofold. + FIxsr, the mention of thii day is for the purpoſe 
of determining a time, and the inention of t. norrbiu is by way of 4 
condition t conſequently: two: ſpecifications! are nqt united. in ons da 
SECONDLY; quickneſs and delay are the deſigns: ant} the caſe there - 
fore een thatfiteio * of. Werk, ſuch a8 ee Tub 
The: 
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The argument of Hantefa is that the mention of ?o-morrdw.-is: ver- 
tainly by way of a condition. The mentioning 1h78 day, moreover, 
cannot be conſtrued to imply fixing a time, for otherwiſe the contract 

of hire would be invalid, becauſe of its uniting time and work. Such, 
therefore, being the caſe, it follows that. two, ſpecifications are united 
5 1 the mention of ro-morrot, hot in the mention of 2h16 day *,confſe- 
- quently the contract with, reſpect to t/rs day is valid, whence the hire 
mentioned is due, im caſe of the Work being finiſhed within the day;] 
but it is invalid with, reſpect to ta-morrow, , whence [in caſe, of the 
work being finiſhed on the morrow] a proportionate hire is due, not 
exceeding, however, half a drm, as that is what was ſpecified for 20. 
mor rau. With reſpect to the quotation, from the Jama Sag beer upon 
this ſubject, that he is entitled to his proportionate hire, not being 
“ leſs than half a dirm, nor more than one dirm, the ground on 
which it proceeds is, that the firſt ſpecification does not become ex- 
tinct on the ſecond day, becauſe then both ſpecifications unite: regard, 
therefore, is had to it, with reſpect to preventing any exceſs beyond 
it; and to the ſecond ſpecification, with reſpect to preventing any de- 
ficiency.—If, in the caſe in queſtion, the taylor finifh the garment on 
the third day, he gets whatever is leaſt of the two, his proportionate 
hire, or half a dirm. This is approved; becauſe, as the hirer was un- 
willing to have the work delayed for one day, it follows that he was 
1770 more nales to Na it eee /onger than one Wc: 358 


1 91 8 » 1 : pd 64 


* 


by ay = we Bt "MR lefor of ae 65 to a perſon Tat to ao 5 ” . you 


der an 88 66; place a perfumer i in this ſhop the rent i8 one dirm, T if a black - 
_— ache ſmith, it is two,” the contract is valid, and the leſſor is entitled to 
bulineſs to be one or other of the rents ſpecified, according to which of the two 


8 =” trades may be exerciſed in the ihop. This is the docttine of Hanega. 
The two diſciples maintain that a contract thus exprefled is invalid. — 
In the ſame manner, alſo, if a perſon hire a houſe, under this con- 
dition, that if he refide in it himſelf, the rent | ſhall be one dirn, 


Wa) (OO: he place a blackſmaty 1 im it, the rent ſhalt be two Arms, it is 
W 


cn. VI. 1 * 2. 1 
valid, eng to Haneefa, wha the. two Aiſeiples deem it inva- 


lid. —If a 0 hire an animal to Heer for one dirm, utuder a con- 
dition that if he proceed on to Kadſeca he ſhall pay two: dirms, it is 
valid: and in this inſtance, alſo, the abqye difference of opinion may 

be inferred; that is to ſay, this example i is ſtated in the book. was Ka- 


dooree] generally, without mentioning any difference! of opinion 

it bears the conſtruction of a difference of opinion, and alſo of an agree⸗ 
ment of opinion. —If a perſon hire an, animal to Hæera, under this 
condition, that *if he load it with a Kor of barley. he Hall pay ane 
« dirm, or if with a Kbor of Wheat he ſhall. pay two dirnis,” it is valid 


according to Haneefa. The two diſciples maintain it to be invalid 


The ground on which the two diſciples proceed is, that in all the in- 
fa here recited the thing contraed for is uncertain; and in the 
ſame manner, the hire, as being one of two things, is alſo uncertain; 
and uncertainty occaſions invalidity.—lt is otherwiſe in the example of 


making up apparel after the;Perfan. or; the Turki/b faſhion, becauſe 


the hire is due on account of the work, and 1 in this inſtance the un- 


certainty is removed as ſoqn gs thi the work | 1s begun; : Whereas in the 
examples in queſtion the hire is due on account of the relinquiſh- 
ment and delivery of the houſe or animal, whence the uncertainty 


ſtill continues, becauſe. after delivery, in caſe of no uſe being made of 


the article, it is not known which, of the two hires {ſpecified is due, 

(for it is a principle, with the twor diſciples, that hire is due on ac- 
count of relinquiſhment and delivery. )—The argument of Hanegfa is 
that the leſſor, in the caſe in queſtion, gives the leſſee an option of 
either of two valid contracts, of different defcripions; for the hirer 


himſelf rofiding in the houſe is different from his placing a blackſmith 


to reſide in it; and ſuch being the caſe, the contract is valid, in tha 
ſame manner as in the example of making up apparel after the Perfian 


or the Turi faſhion, With reſpect to hat is advanced by the two 


diſciples, that the hire is due on account of relinquiſhment and de- 
2 livery, whence the uncertainty ſtill continues,“ it may be replied 
that the deſign of the contract of hire is advantage / or uſufruct ; becauſe, 

2 rn , 0 
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with reſpect 
tothe journey 
it is to per- 
form, 


or the load it 
is to carry. 
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360 „ R EI Boox WII 
as ſuch contracts are legalized to anſwer the neceſſity | of mankind, it 
is evident that they : are never entered into but with a view to ſuch ad- 
vantage; and the uncertainty is removed upon the advantage com- 
mencing.— As, moreover, the relinquiſhment and delivery, without 
any enjoyment of the uſe, (which alone conſtitutes endowment, ) are 
not principles, but rather mere accidents, there is no neceſſity ta 
guard againſt uncertainty at the period of delivery.— Beſides, if it be 
required, in a contract of hire, that the hire be due on the inſtant of 
delivery, it follows that the „nale of the two hires ſpecified is due, 
as that is undoubted:—the hire, therefore, is not uncerta inn. 


— 


CHAP. VII. 


Of the Hire of Slevere. 8 = 


1 ry 7 
* - # . 
* 


An Hired fer- Ip a perſon lire a ana as a ſervant, he is not at liberty to carry 
vant cannot | 


| be taken fuch fave along with him upon a journey, unleſs this be a condition of 
S contract; becauſe, as travelling is attended with additional trouble, 


ney, unleſs it | 
be ſo ſtipu- 4 contract in general terms is not held to extend to it; whence it is 


=” a travelling is a ſufficient plea for breaking off a contract of hire. 
It is therefore requiſite that, in the contract in queſtion, travelling be 

particularly ſtipulated, in the ſame manner as the reſidence of a black- 

| ſmith or fuller in a dwelling-houſe.—Beſides, the difference between 

$ ſtationary ſervice and travelling ſervice is evident; and conſequently, 
| 1 upon 1 ſervice bends aſcertained, or x png; the other ane, 


* It is a common 1 in a Arabia, pa &c. for ſlaves to hire ee in de ca- 
pacity of menial ſervagts, being guete to their makker for the wages Lg. receive. 
| 15 | tion 
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manner as riding upon an animal; for in 
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general terms hires an animal to ride, 


a perſon . 
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* Wages 


to an inhi- 


— n : 
month, and pay him m. his 1 5 aſter t he e by ng bited ſlave, 


not at 1 rty to ref! ſume 1 ſuch WagCS., bid ground. 0 of this is 8 8 es 


hire in queſtion } is valid, on a favourable conſtruction, where a ſlave 


hired without 
che conſent of 
his owner, 

cannot be re- 


13 not otherwiſe occupied. Analogy would ſuggeſt that it is invalid, ' ſumed. 


as the proprietor of the ſlave has not. given his conſent, and the flave 


is a Mabyoor, or inhibited; in the Tame manner as if the ſlave were 
to die before the . of the ſervice; in which caſe the hirer 
would be reſponſible for his value; but he would not be reſpouſible 
for any wages on account of the vids performed, ſince in employ- 
ing the ſlave he becomes an uſurf ee he i is, in caſe of the 


fave? s death, required to pay x compeblatith for his value; and as, 
upon ſo doing, he becomes proprietor of the ſlave from the firſt in- 


ſtant of 7 ing bim: he thus ; appears t to have derived an advantag 5 | 


from "his ow #llave; : "Wherefore, in uch caſe, no wages a are due,—The 
reaſon for 2 fürdie conſtruftign, in in this 1 is 170 the 


_ tranſition! in een ay be conſidered in tw in tw 11 for | irt, Me: 
may be tegatded Pda ebus, 4. on tlie! idea 4 oft g UnoC- | 


cu 5 by hs beer bufius 1 ring in e 1 5 
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The uſurper 
of a ſlave is 
not reſpon- 
ſible for what 
theſlave earns 
during the 
term of uſurp- 
ation. 


1 In „ Boox XII. 


Ir a n uſurp a ſlave, and the ſlave afterwards let: himſelf to 
hire, and the uſurper receive his wages, and expend the ſame, he is 
not reſponſible for them, according to Hanegfa.— The two diſciples 
allege that he is reſponſible for the wages, becauſe he has acted With 


the property of the maſter without his conſent; (for the contract of 


hire is valid, on the grounds ſtated in the preceding example.) The 


argument of Haneefa, is that reſponſibility does not attach except in the 


caſe of deſtruction of protebied property , (for the fixing of a price 
upon property is for the purpoſe of protedling| it.) Now the wages in 
queſtion are not in a ſtate of protection or cuſtody in regard to the 


maſter, although they be ſo with reſpect to another, becauſe the pro- 


tection or cuſtody of property is eſtabliſhed only by actual poſſeſſion, 


Cafe of a 


flave hired 


ſuch as may admit of the care of it, like the poſſeſſion of the propri- 
etor, or his deputy; and the ſeizin of the ſlave is not the ſeizin of his 


maſter, ſince the ſlave himſelf is in the poſſeſſion of an uſurper, and 


being thus incapacitated from protecting his own perſon, is therefore 


incapable of protecting his wages from the uſurper.— f, however, the 
maſter find the wages in the uſurper's poſſeſſion, he is entitled to take 
them from him, as he in this caſe diſcovers his own. property. In the 


caſe in queſtion, alſo, it is lawful for the ſlave to take poſſeſſion of his. 


wages from the uſurper, according to the opinion of our three doctor, 


ſince, if not otherwiſe employed, and remaining ſafe, he is licenced 


with reſpect to the tranſaction, becauſe of its being advantageous, as 
was before mentioned.—lt is different where a maſter lets his ſlave to 
hire; for in this caſe the ſlave is not at liberty to take poſſeſſion 
of his wages unlefs his maſter conſtitute him his agent for that 


re becauſe receiving the wages is one of the rights of * 
contract. 1 4 | 


hh a porn! hire: a ww bo two 1 5 with this aint, that 
* Ada Mil Mibirres.—The meaning of this has been fully exphined ellen 


(See Hi Iz, and mm_] 8 PA 


* 


a vn. | 3hi 15 * E. . 3 
be ſhall ſerve one month for four 


it is kwfal; and the Hire is for four At in the firſt month; becatftc 5 
the month firſt mentioned tmuſt be conſtrued to meun the month im- 
mediately ſucceeding the execution of te dontract, in order to ĩts Va- 
lidity; for other wiſe the contract w 

a month would appear included in it which is not ſpecified, and this 
would be invalid. Beſides, the act of hiring infers that the hirer has 
immediate occaſion for the ſervice of the ſlave, whence the month in 
queſtion muſt neceſſarily be conſtrued to mean the month immediately 
ſucceeding the execution of the contract, in order that the hirer's ne- 
ceſſity may be anſwered; and ſuch being the caſe, the ſecond month 


muſt in the ſame manner be neceſſarily conſtrued to mean the month 
immediately een che firſt month. 5 


1 
1151. 


Is a ook 10 a ſlave for one month, at the Hd hab hm Caſe of u 
and take poſſeſſion of the ſlave in the beginning of the month, and at food” 
the end of the month, the ſlave having abſconded or fallen ſick, the before the 
| hirer and the owner or "maſter diſpute, —the hirer aſſerting that the 

flave had abſconded or fallen fick in the beginning of the month, and wu 
the maſter, that he had not fallen figk or abſconded until within a = — en 
ſhort time, — the aſſertion of the hicer muſt, be credited, If, on tbe . 
other hand, the birer produce the ſlave, he being then preſent and in 


the term. 


243 wy ow 


good health, the aſſertion of the maſter | muſt be credited; becauſe, e 
as the parties differ upon point which is of a problematical mbres 
preference muſt. be given to the ſide of the queſtion which i is beſt ſup- 
ported by apparent circumſtances. The principle upon which, the 
LAW in this inſtance proceeds i is to be found n the caſe of the running 
or ſtopping of a a mill ſtream; for if the hirer of a mill diſpute with me - * 
proprietor concerning the runnin g of the ſtream during the term of | 

türe l, in ls honey the e 5 oh party is credited on W Teoma 
* He aſerting that the grean had not 1 run at al and — that en food | 
Hill during the whole Wrihe > 


. [ 


. „ | apparent 
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would be invalid, ſimee it this caffe 
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D es ery oa 


. diſpute concerning the deficiency in the running of the ſtream, — 


In caſes of 
diſpute with a 
tradeſman 
concerning 
the orders he 
has received; 
the aſſertion 


ofthe employer 


muſt be cre- 
dited; | 


that it had not run for ive days, in] this caſe the aſſertion of the 
tenant mult be in env or ati on paces leflas, M 


H 1 R E. 1 | Reon LAH). 
apparent circumſtances bear teſtimony ®.—I5;, an the contrary, they 
the leſſee were to ſay that it had not run for ten days, and the leflor 
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CHA r. VII. 
of * Diſputes PETE > the Hirer and the ee. 


17 a Aſpute ariſe between the e a the owner Fe cloth, "the 
owner aſſerting that * he had directed the taylor to make the. cloth 
« into a veſt,” and the taylor that © the owner had directed him to 
& make it into drawers,” —or if a ſimilar diſpute happen with a cher. 
the owner of the cloth affirmin ng that he had directed him [the dyer] 
«© to colour the cloth yellow,” and the dyer that © he [the owner] 
« had directed him to dye it red, „in either caſe the declaration of 
the owner of the cloth muſt be credited, ce | it is from him that the 


orders proceed.— The ground of this is, that as, if the owner of the 


eloth were to deny the original order +, by « difavowing the contract of 
hire, his word would be credited „—ſo, 1 in the ſame manner, his word 


| 11 be credited where he denies the ad or qualification. of the 


\ 


» That i is to > thy; i, at the t time of the c the Bam ber running, che progres 
n be eredited; but if otherwiſe, the tenant. 


+ That is, were to deny bis ever having given any v, (ith e to * or making 
uk the cloth.) 


-6: 


_ 
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order. He muſt, * be ſworn, | becauſe 1 in this inſtance 
denies a thing which, if he were to acknowledge it, would be binding 
upon him. Upon the owner of the cloth ſwearing, the taylor be- 
comes reſponſible; that is, the owner of the cloth has it at his option 
either to take the value of the cloth, or to take the drawers , paying 
the taylor an adequate hire. In the ſame manner, alſo, in the caſe 
of dying, upon the owner of the cloth ſwearing,” he has it at his op- 
tion either to take a recompence for the value of the cloth uncoloured, 
or to take the dyed cloth, paying the dyer an adequate hire not be⸗ 
yond the value, — becauſe the dyer, in acting contrary to . inſtrue- 
tions, ſtands 3 inthe ſane . with an anne 


Ir a Aſpute ariſe between the owner of cloth and the . nber, and fo alfo, 

or other workman,—the owner afſerting that he [the workman}Þ if he iſe 
had agreed to execute the work without hire, and the workman gadtowages.. 
that *© he wrought for hire, the aſſertion of the owner muſt be cre- 
dited, inaſmuch as he both denies any price having been put upon the 
workman's labour, (which « can only be effected by a contract,) and 
alſo any reſponſibility, or, in other words, any hire being due, which 
the owner claims; and the aſſertion of the defendant [upon oath] muſt 
be credited.  Aboo Yoo/af maintains that if the workman. be one com- 
monly employed by the owner of the cloth, and with whom | it has ? . 
been uſual for the owner to fix an hire for his work, he is entitled to e, 
a hire proportionate*to whay he performs ; p but that, if he was not . 39} | b 
commonly employed by the owner, he gets nothing whatever; and 23 tw 
the reaſon is, that it is only former practice which can furniſh a ground de ee 
of requiſition of wages, and eſtabliſh the rate at which they are to be 

fixed in the preſent inſtance. Mohammed ſays that if it have been a 

general and known practice of the workman to work for hire, his 

word muſt be credited, becauſe whenever he opens a workſhop for. 

the purpoſe of carrying on his buſineſs] this ſtands in place of an ex VU 
preſs declaration that he works for hire, as apparent circumſtances. _ _—_ 


bgnjfy thus much. It is to be obſerved that the opinion of Hanegfa, 
e 8 as 


* 
- 


as, here ſtated, 2 upon an the owner of the Auch a Rain 
ing as the denier, or defendant. . The opinion of the two diſciples; on 
the other hand, proceeds upon a favourable conſtruction.In reply to 
what they advance in this particular it may bo obſerved that apparent 
circumſtances may ſuffice to repel, but are not ſufficient to 6tabliſh a 
claim; in other words, if a perſon advance a claim, ſuch claim may 
be ſet aſide by apparent circumſtances, but apparent circumſtances-are 
incapable of conſtituting proof, or of eſtabliſhing any thing in his be- 
half; and, in the preſent inſtance, it is required that a claim be eſta- 
bliſhed. ' Sheikb-al am remarks that decrees' paſs according to the 
opinion of Mohammed, as is alſo mentioned in the Kefe. 
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0 Ir a * "Lite a houſe, and then diſcovgr ra a defect in it, ſuch as ten · 


of a houſe is ders it uninhabitable, he i is at liberty to. di lve the contract; becauſe 
diſſolved by a 

defect in it, the contract was executed with a view to advantage; ; and as that con- 

tinually, from time to. time, is the object of the hirer, it follows that 

the defect diſcovered in the houſe had exiſtence previous to his obtain 

ing poſſeſſion of the thing actually contracted for, although it had * 

.curred ſubſequent to taking poſſeſſion of the houſe, in the ſame, man 


ner as where a defect has taken place in merchandize before the pur: 


4 \ 


{ 
® Arab, Fibhz lap, a breaking of vs 
chaſer 
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chaſer obtains poſſeſſion of: it. I, however, the Riter Serve N 
advantage, [that is, make uſe of the houſe, ] he aſſents to the defe 


and in ſuch caſe the whole conſideration (namely; the rent) is nk: 
bent upon him, in the fame manner as in fale.—If, alſo, the leſſor 


perform what is requiſite to remedy the defect, the hirer is in that 


caſe without an 1 as the ee for ſuch e is then done 
n bene 5:2, 
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Ir a nals fallt to bang or bie wells for wag land * up. or 
mill ſtream ceaſe to run, the contract of hire. is diſſolved, becauſe in 
ſuch caſe the thing contracted for (namely, excluſive advantage) is 
defeated before poſſeſſion, and the caſe is therefore the ſame as where 
merchandize periſhes before poſſeſſion, or where an hired flave dies 
Some of our modern doors hold that the contract of hire is not diſs. 
ſolved in this inſtance, becauſe the advantage has been defeated in a 
manner which admits a recovery of it. The caſe is therefore the ſame 


from Mohammed, that if, in the caſe in queſtion, the leſſor remove 
ke defect, by repairing the houſe, the hirer muſt abide by the contract, 

and alſo the leſſor.— From this it is to be inferred that the contract is 
not diſſolved. ol I however, diſſolved. . 


. 1165 ; 7 IP 7 3 
; a ; mill-ſtream, oy from running, 3 'the 8 he. ap- { 
plicable to any other uſe, than that of grinding. grain, the hirer muſt 


pay a rent proportionably to the uſe derived Fom. ſuch Nee a8 that 
iS a part of what Fas angel for. SD 00 va. 3th; 


* 4 ”- bt MEM, 
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into the contract of hire on his on account, it {the contract of hire] 
5 diſſolyed; becauſe if the contract were ſtill to remain in force, it 
would follow that the falt, or rent, then becomes the right 


of 


as where a ſlave dies after purchaſe; but before delivery; and as, in 
that caſe, the contract [of ſale] is not diſſolved, fo likewiſe, in the 
preſent inſtance, the contract [of hire] is not diſſolved. It is recorded, 


Is —_ the ee 3 hs, 8 * luer had ee 


or by its fall. 


ing to decay; 
and the hire | 


of land, by its 
wells being 
dried up,—or 
of a mill, by 
the mill- 


ſtream 3 


| — 


3 


{bur kr the * 
mill-houfe be 


uſed, a pro- 


portionate 


rent is due.) 5 


A contract 
of hire 

is diſſolved 
it by the death 
of one of the 
contradting 
parties, 34 
a Principal. 
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| 1 a perſon who was not a party to the contract, namely, the heir, 


1 it would ſhift from the deceaſed to his heir,) which is unlaw- 
Beſides, with reſpect to the leſſor, it is the uſe of hit property 


| 4 forms the ſubject of the contract; and as, in conſequence of 


his deceaſe, this property changes to his heir, it ieee that the con- 


tract of hire becomes null, becauſe of the ſubject being loſt; for a 


change in the right of property is the ſame as a change in the thing! it 


ſelf. With reſpe& to the hirer, or renter, on the contrary, if the 
contract were to remain in force after his deceaſe, it can only do ſo 


upon the principle that his heir is his ſubſtitute. But the uſe of a 
bouſe cannot be a heritage without the houſe itſelf, becauſe inheritance 
is a ſucceſſion, which is impoſlible except with reſpe& to a thing 


It admits a 
reſerve of op- 
tion. 


| which endures at both times, ſo as to be at firſt the right of the per- 


ſon through whom inheritance deſcends, and at laſt to be ſucceeded 


to by his heir, —As, therefore, ' inheritance cannot hold with reſpet 


to the uſe, the contract of hire is neceſſarily annulled. It is other- 


wiſe where a perſon enters into a contract of hire on behalf of any 


other than himſelf, ſuch as an agent, an executor, or the procurator 
of a Math; for in that caſe the contract is not annulled, fince if the 
contracting party die, the contract is then transferred to him in whoſe 


behalf it was executed, and he nen becomes, book nee 
of LAW,, the contractor... 


+ 
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A RESERVE of option 1s TY in hire. Shafes 1 maintains that! it is 

invalid; becauſe if a right of option be reſerved to the hirer, it is im- 
poſſible for him to reject, that 1 is, to return the thing contracted for 
complete, ſince in ſuch caſe ſome part of that thing is loſt; or if, on 
the other hand, a right of option be reſerved to the leſſor, it is im- 


poſſible for him to make a complete delivery; and either circumſtance 


is repugnant to the validity of option. The argument of our doctor 
is that a contract of hire is a contract of commerce, in which 


55 1 is not n that men, be taken at the meeting of the con- 


CLOS traft; 


ceumR . m A 

tract *; end. condition of option. may therefore be lawfully :nfertel 
in it, in the ſame manner as in a contract of ſale. The cauſe, more - 
over, of the validity of option, in a contract of ſale, (namely conve- 


nience,) is alſo to be found in a contract of hire. In anſwer to the ar- 
guments advanced by Shafei, it may be obſerved that the circumſtance 


of a part of the ſubject of the contract being loſt is not repugnant to a 
rejection: in oppoſition to ſale, as in that inſtance the circumſtance of. 


any part of the ſubject of the contract being loſt is repugnant to a re- 


jection under conditional option, or option from defe&t.—The reafon 
of this is that, in ſale, a complete return of the article is practicable, 


under conditional option, or option from defect, whereas in hire this 
is impracticable; a complete return of the ſubject of the contract is 


therefore required in the one caſe, but not in the other. — As, more- 


over, a complete delivery is impracticable in hire, the hirer may be 
compelled to take poſſeſſion, in cafe of the leſſor making delivery of it 
at a time when part of the term has elapſed: in other words, where 
a perſon takes a houſe (for inſtance) for a. year, and the leſſor does 
not deliver it until after the lapſe of a month, the leſſee is not at li- 
berty to decline takin g poſſeſſion of it for the reſt of the your. | 

A CONTRACT of 1 is diſſolved by a pretext +, according to our 
doctors.—Shgſei maintains that it is not diflol ved but by a defect or 
falure, becauſe as (agreeably to his tenets) the adyantage ſtands in 
place of actual ſubſtance, (whence it is that a contract holds with re- 


by Meaning, abe time and Hi here the contract i is executed. 


+ Meaning (in this place) any circumſtance which would render it impoſſible to carry 
the contract into execution without inducing, to one or other of the parties, an injury not 


provided for or mentioned i in the contract, lt i is more fully explained. 2 little farther on. 


Va,. 8 b | Which 


It is diſſolved 
by the oc- - 
currence of 
any ſufficient 

pretext for 
diſſolution, 


| het to it,) the caſe therefore bears a reſemblance to ſale. The ar- 


gument of our doctors is that advantage is the thing contracted for; 
and as that is not a ſubject of ſeizin, a pretext in hire reſembles a failure 


or defect in mechandize: exiſting before it be taken PI of, —in 


379 


Circum- 
ſtances which 


form a pre- 


text for diſ- 
ſolving con- 
tracts of hire. 
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Heer, ſays 40 Whatever I have deſcribed to be a pretext, is competent | 
to the annulling of hire; - hence it may be inferred that there i 
no occaſion for a decree of the Kdzee ; 3 becauſe, as a pretext, in hire, 


the debtor ſpeaks truly in declaring that * this is his only property.” 


tract,“ it may be inferred. that a decree of the Kdzee is requiſite to 


1 Boer XXXI. 


which caſe the contract of ſale is annulled, as the ſeller cannot carry it 
into execution without bearing or occalioning an injury, not incurred | 
by it; and the ſame reaſon holds i in hire alſo, as this is the en of 
an Ooxir, or pretext, according to our doctors. 


= a perſon, 0 afflicted with the toothach, kite a Gin to 
draw one of his teeth, and the pain afterwards ceaſe, —or hire a cook 
to prepare a marriage · feaſt, and afterwards repudiate the bride by her 
own deſire *, the contract of hire 1 is diſſolved, becauſe if it were to 
continue in "res the hirer would ſuffer a ſuperinduced injury 
not incurred by the contract and the ſame rule alſo holds, if a 
perſon hire a ſhop for traffic, and his OR be all en diſ- 


Ix a2 WW let to hire a houſe or is: and F become 
poor and involved in debt to a degree which he is unable to diſcharge 
but by the price of the houſe or has: the Kdzee muft in this caſe diſ- 
ſolve the contract of hire, and ſell the place for payment of * 
becauſe in the endurance of the contract the leſſor ſuſtains a ſu 
induced injury not incurred by the contract, —which ſuperinduced in- 
jury, in this inſtance, is that the Ker will otherwiſe ſeize and im- 
priſon him on account of the debts, as he cannot be certain whether 


From the expreſſion *©* the Kizee muſt in this caſe diſſolve the con- 


the diflolution; and the ſame is mentioned in the Zeeadir, treating of 
a pretext of debt. Mohammed, on the other hand, in the Fama Sy 


0 Ses Khoola = This ſoacien of divorce = 8 happens i in conſequence oh 1 
averſion conceived by a wife to her huſband at their firſt meeting, 1 
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is the ſame as a defect in merchandize before ſeizin, 10 was before 
mentioned, ) it follows that the contracting party may of himſelf diſ- 
ſolve the contract. The ground of the opinion in the Zeeaddt is that 
as, concerning the diſſolution of hire on account of a pretext, there is 
a difference of opinion, it is therefore requiſite that the Kizee iſſue a 
decree and render it obligatory. Some of the Hancefite doctors en- 
deavour to reconcile both opinions, by explaining that if the pretext 

be not of an evident nature, (ſuch as debt,) there is no occaſion for a 


decree of the K4zee; but if it be not ere a decree of the Kizee i 18 
dere to render it fo. 1 


Ir a perſon hire an animal to carry him upon a journey, and ſome- 
thing afterwards occur to prevent his proceeding, this is a pretext ; - 
for if the contract were put in force, he might be ſubjected to injury, 
Ass a perſon may go upon a pilgrimage, and the proper ſeaſon for it 
may in the mean while paſs away,—or he may go in ſearch of a perſon 
who is indebted to him, and that perſon in the mean time may ap- 


pear,—or he may proceed upon a trading excurſion, and may in the 
mean time become poor.—If, on the contrary, the obſtacle to the 
journey occur to the Maldr, or perſon who lets the animal to hire ®, 
it is not admitted as a pretext, becauſe it is in his power, if he 40 
not chuſe to go hiinſelf, to ſend the animal under the care of one of 
his ſervants or apprentices.—If, alſo, the Makar fall ſick, ſo as to be 
incapable of proceeding upon the j journey, this is not a pretext, ac- 
cording to the Mabſoot.—Koorokhee is of opinion that it is a pretext, - 
ſince ſending his animal under the care of another perſon is not alto-' _ 
| gether void of injury: the contract, therefore, is ſet aſide in a caſe 


of unavoidable neceſſity, as in ſickneſs, but not in a caſe of mere op- 1 
tion, as in health. 


'® Matar is a perſon whole buſineſs it is to let horſes, camels, &. to hire... 
B b b 2 2 N 


Ix a perſon let his ſlave to hire, and ae e ſell kit this is 
not a pretext, becauſe he ſuſtains no injury in caſe of the contract 
| being put into. force, the-only conſequence incurred being, that his 
right of advantage (from the ſlave's hire) f 18 loſt, which is out . the 
| queſtion in the n inſtance. 0 
Ir OY bites a ſervant to 1 for him, and he afterwards be 
come bankrupt, and quit his buſineſs of taylor, this is a pretext; for 
if the contract were to continue in force he would ſuſtain 1 injury, be- 
cauſe of his means (namely, his capital) being loſt.—It is proper to 
remark, that by the taylor mentioned in this example is to be under- 
ſtood one who carries on bufineſs on his o] n account : for with reſpect 
to a taylor who works for hire, his only capital is a needle, thread, and 
ſciflors, whence he cannot be confidered-as becoming bankrupt. If a 
taylor, who has hired an aſſiſtant as above, be deſirous to quit his buſi- 
neſs of taylor and to purſue the buſineſs of a money- changer, this is 
not a pretext, as it is in his power to place the hireling in a particular 
part of his ſhop for the purpoſe of exerciſing the buſineſs of a taylor, 
whilſt he himſelf purſues the buſineſs of a money-changer. i in another 
part.—lt is otherwiſe where a perſon | hires. a ſhop to carry on the buſi- 
neſs of a taylor, and is afterwards defirous to-exerciſe ſome other. trade, 
for this is not a pretext; the reaſon. of which (as-mentioned in the 
Mabſoat).is that one perſon cannot exerciſe two different profeſſions — 
In the inſtance, however, of a taylor hiring a ſervant to ſew, the per- 
ſons are wo, and conſequently may exerciſe two different trades. 


Ira perſon hire a ſervant to attend him in a city, and afterwards 
travel, this is a pretext, as not being altogether void of injury; for the 
trouble of attendance is greater in travelling 3; whence if the ſervant 
were to go upon the journey, he would nn an injury; or if, on 
the other hand, the þirer were prevented from undertaking the jour- 
ney, he on his part would be injured; and as neither is to incur an 
K by the contract, it follows that the circumſtance i in queſtion 
forms 
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forms a pretext.— The ſame rule alſo holds if the Frans be hired” in 
an abſolute manner, by the hirer ſaying to him (or to his maſter, ſup- 
poſing the hireling to be a ſlave); © I hire you“ (or © Ihire. your- 
« ſlave”) to-wait: upon me, without reſtrifting the ſervice either to 
a ſtationary or a travelling deſcription, becauſe it has been already. 


mentioned. that. We: hire is in eh caſo reſtricted to nn ſervice. 


leſſee or hirer has it ſtill in his power to derive his advantage from the 


the leaſe muſt either prevent the j journey, or induce an obligation ob. 
rent. without rehdences: en would bei injurious. 


F 0 


SECT 1 A. 


MISsCELLANEO us CASES. 


* - 


Ir a 3 either hire or borrow land, part in burning the H; aiſiged ; 
or ſtubble and roots of the ſoil, happen to burn any thing upon the 
neighbouring lands, he is not reſponſible ;; becauſe as, in exciting the 
cauſe of the deſtruction, he was not guilty of any tranſgreſſion or 
treſpaſs,. he therefore ſtands in the fame. predicament with, a perſon g 
who digs 4 well ; in his own houſe Some 99 that this holds only 


*A perſac-diggiag a well 3 3 or in any other place of in ae- 
ceſs, is reſponſible for the fine in caſe of any perſon being killed by Kling into it; but a 
perſon digging a well in his own bouſe or land js not reſponlible. 


8 


I: a band let land, and be erate tas to make a journey, 
thisi is not a pretext, becauſe it. does not induce any injury, fince the -_ 


land, after the leflor's. departure.—1f,. on the contrary, the leſſee be 
deſirous to make a journey, this is a pretext, fince a continuance of © 


A hirer or © 
borrower of 
land is not re- 


ſponſible for 


en 39 5 


the 8 8 
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374 e Og On H I R E. 3 Boox XXXI. 
1 0 Where he ſets fire to the ſtubble during a AY the wind rifing after. 
Wards; — for if he ſet fire to it whilſt the wind is blowing, he is re- 


ſponſible, as he muſt in _—_ caſe be ſenſible that the fire will extend 
1 his land. e 8 


A tradeſman 2 a Kai: taylor, or aa who NOR a public Oy and! 18 pol. 


+ may unite 


with another, ſefſed of credit, but unſkilled in his trade, place any perſon in his ſhop 
for 2 moiety Who is {killed i in the bulineſs, with a view that he ſhall himſelf procure 


of the hire 
get cloth to be wrought upon, and the perſon 1 in queſtion work with it, 
work. under a condition that a moiety of the recompence or hire ſhall go to 
him, this is lawful and valid, as being a Shirkat Wadjooh, or partner- 
ſhip upon credit ; becauſe, as the ſhop-keeper procures the cloth to be 
wrought with upon his own credit, and the perſon in queſtion works 
upon it, the ends of both parties are thus completely anſwered;— 
neither is the uncertainty with reſpect to the amount of the time inju- 
rious, ſince that muſt be in | proporticn £ to what is e 5 
| Hire ofa Ty a man hire a camel to carry a litter with two perſons to Mecca, 
camel tocarry 


A liner with it is valid, on a favourable conſtruction, —and he is at liberty to put 
two perſons. upon the camel a litter of the uſual dimenſions .—Analogy. would ſug- 
geſt that a contract of this nature is invalid, (and ſuch is the doctrine 
L of Shafei,) becauſe the quality of a litter, with reſpect to its length, 
breadth, and weight, is uncertain, and may poſſibly occaſion diſputes, 
The reaſon for a more favourable conſtruction of the LAw, in this in- 
ſtance, is that the intent of the rider is merely the conveyance of his 
perfon upon the animal, the litter being a ſubordinate conſideration, 
Beſides, as any uncertainty is removed by ſuppoſing the litter to be 
ſuch as is commonly uſed, there can be no occaſion for contention.— 
The ſame rule holds, although the owner of the camel ſhould not 
have ſeen the carpet and other appurtenances.—It 1 is, however, pre · 
ferable that he view the litter, &c. as s. thus uncertainty is removed 


and his n indubitably eſtabliſhed. 


1 
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Ir a perſon hire a camel to carry proviſions upon a journey, he 1 is 
entitled to load the camel with other articles during the journey, in 
proportion as the proviſions are conſumed, becauſe, as being entitled 
to the carriage of a ſpecific load for the whole journey, he is therefore 
entitled to exact ſuch carriage complete. — The ſame rule alſo holds 
with reſpect to any thing elk beſides proviſions, provided. it be q an ar- 
ticle of weight, or meaſurement of capacity. 


OB jECTION. It is not cuſtomary for travellers to 3 any ad- 


ditional load upon an animal in lieu of the proviſions they conſume 
upon the way — and as abſolute contracts muſt be conſtrued agreeably 
to cuſtom, it would follow that it is. not lawful to. load the animal 


with other articles in lieu of the conſumed proviſions. 

RxLY.Cuſtom admits. of either conſtruction, ſince in ſome i in- 
ſtances it is uſual to ſupply the defect in the article conſumed, as in the 

caſe of water, for inſtance;—and where cuſtom is various, it is pre- 
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Definition of 
the terms. 


F'ITABAT, in its literal ſenſe, ſignifies a flave purchaſing his 
own perſon from his maſter, in return for a ſum to be paid out 
X his earnin g8;—according to'the expoſition in the Fama Ramooz— 

(From what occurs in the courſe of the preſent work it appears that 
the literal meaning of Kitabat 15 junctian, or union.) —In the language 
of the Law it ſignifies the emancipation of a flave,—with: reſpect to 
the rights of poſſeſſion and action (in other words, the conye eyance 


8 i e 


5 | and een of property) a at the time of the contract, and with 


„ wm deſpen 


= 


= 


Chap, I. Introductory. N 
Chap. II. Of invalid Kitobat. 
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Chap. III. Of Accs lawful to a Mokdtib, or otherwiſe. ---/.* 
Chap. IV. Of a Perſon tranſating a Kitdhat on behalf of a 
Chap. V. Of the Kitobat of Partnerſhip Slaves. 


Chap. VI. Of the Death or 8 of the Mebdtib; and of 


E 


. 4 8 py 8 1 . 


5 f 4 0 g 9 „ ; 
a ed 4 : 1 "x LSE þ * * , | 1 8 
> < 8 \ p94 N 1 7 a : £ . | £ 
: ; - : a 7 #.-'% 2 5 4 X OV . a + © 5 + * _—_ , 4 * + ** -- 7 + # 


Ir a. perſon offer to conſüitute his male; or female flave a Mobdrib, in 4 contra of 
return for a certain property, and the ſlave aſſent. it is valid, and the * 
; a Mobdtibe—This tranſaction is valid, becauſe Gon has fave's aſſent. 
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Vor. 


A Mokatib is 
free upon 
paying his 


although this 
be not ex- 

_ preſsly ſtĩpu- 

| lated in the 


The ranfom + 
e 1 8 
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ever, is not ijunctiue, but merely recommendetorys. according te all 
our doctor (B the expreſſion in the text Ir YE xNow'Ggop iN 

„ THEM“ is to be underſtood, according to ſome, if ye perceive 
e that the Muſſ#/mans will ſuſtain no injury from them aſter they 

<< have attained freedom,” for other wiſe it is better that they be not 

conſtituted Mokdtibs, although it would-in ſuch caſe be nevertheleſs 

valid.) The aſſent of the Rare, however, is a condition of it; be- 
cauſe as an obligation. for property is thereby incurred, it is chete- 

fore eee he accede to and eee ſuch een 


| f 7 AN . 4 
A n is WR t free al * pay his complete ranſom,” becauſe 


the prophet has ſaid . Va laue be made Mok ArIB for one hundred 
«© DEENARS, and pay the ſame, except ten DEEN ARS, be is flill a 
„ $LAVE;”. and he has alſo elſewhere ſaid, ** A Mox&Tis 1s a laue 
© as long as a ſingle DIRM ſhall remain againſt him. Alt is to be ob- 
ſerved, however, that the companions diſagreed upon this point; and 
that the doctrine adopted by our doctors Fe here alas is conform- 
| able to the An of Zeya. es e to nga 


14 


A Mon lum becomes free ada 0 of is: di als 5 
though his maſter ſhould not have expreſsly mentioned this in the 
contract; becauſe the contract requires that freedom be eſtabliſhed 
without being expreſaly mentioned; in the ſame manner as in ſale; 
that is to ſay, as in ſale there is no neceſſity for the ſeller fayingits - 
the purchaſer, . Lconfitute you proprietor of this mercbundixe * ꝙ 

alſo in the preſent inſtance. — Neither is it incumbent Tupon the | 
maſter] to abate any tlung from the ranſum, in the ſame mauer 40 
in ſale, it is not incumbent [on the purchaſer] to abate any thing frum 
the price. Some have ſaid that it is e that one fourth be 
| Hated from 0 nanſom. „ eee e A lun. 1 u 5 
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r W te Aipulat that the ranſom Mar be p 40 Abd im- 
euch: — it is alſo kwful that it be deferred, „Vor, that it be 
95 | fied 


MOKATIES 1 
tain proportions at Rated periods. e teain- either 5 
rains that it is not lawful to ſtipulste an Hume dare bey ment „ur t © or 
it muſt 1 de paid in at leaſt 270 Jorr, becauſe a'Mo#411b has it not in his 
power to pay his ranſom at a ſhort watning, fince he is incapable of 
poffeffing property previous to the contract, as being a ſlave. It is 
other wife in a caſe of Sillim ſale. In other words, if 4 perſom enter 
into a contract of Sillim, with reſpect to an artiele oppoſed to ten dirms, 
it is lawful (according to'Shafet) although the perſon to whom the 
advance is made be incapable of producing upon the itiſtant the articte 
for which the advance is-given,. ſince as he is COPE to _ 
himſelf of it, at follows that his ability | to deliver it is eſtabliſhed 
eſpecially as his engaging in the contract argues aan abe. -T. 
arguments of our doctors upon this point are three fold FRA, the 
text of the KoR an), already quoted, evinces that the Kitabat i is valid, 
without any condition of payment in two lots. SgcowpLx, a con- 
tract of Kitabat is a contract of exchange; and as the ranſom is the 
thing concerning which the contract is made, it therefore reſembles 
the price of an article of ſale, with reſpect to no condition. being 
concerning ability of payment.—lIt is otherwiſe in a Sillim fale, (e- i on 
cording to our doctors, ) ſince as the-article for which the advance is 
made is. the ſubje& of the contract in that inſtance] a delay in the de- 
livery. of it is indiſpenſable, in order that the perſon to whom the ad... 
vance is made may be enabled to produce it. THD, as a contract 
of Kitabas turns entirely upon relief and indulgence, it is evident tag 
the maſter will be eaſy with his ſlave in Wr re ee der 5 
wiſe in a Gillim ſale; becauſe. that turns entirely upon tender and a 
ceptance. Beſides, if the ranſom were ſtipulated to be itumedliately/ 
paid, and it ſhould happen that the ſlave was incapable: of paymg 
it, ſtilß chere is no cauſe of diſpute; ſiuce, if unable to: pay it, he 
would continue a ſlave as before, and the contradt of Tias would 
be annulled. lt is other wiſe in a Slim ſale, for as that is not annulled 


by an incapacity; to produce the article for which, 80 nen has den 
paid,, a contention is conſequently occaſioned. A e 
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A rational 
infant may be 


conſtituted 
Mokatib. 


aſſenting; 


| MOKATIB 85 Book XXXII: 
Ix is lawful to conſtitute Maldiib an infant ſlave, provided he 


a” know the meaning of purchaſe and ſale; becauſe in that caſe tender 


and acceptance exiſt, as an infant endowed with reaſon is capable of 
and the tranſaQtion is advantageous to him. Shafei differs 


from our doctors in this inſtance.— This difference of doctrine is 


Kitabat is 
contracted bs” 


an addreſs to 


a ſlave which 
ſuſpends his 
freedom upon 


the payment 


of money. 


founded on the caſe'of an infant's conſent in a tranſaction of com- 
merce; for if the guardian of an infant give his ward permiſſion to 
engage in commerce, purchaſe and fale made by him is valid, accord · 
ing to our doctors, provided the infant underſtand theſe tranſactions ; 
whereas this 1 is invalid according to Shafei.—If, however, the infant 2 
in queſtion do not underſtand purchaſe and fale; he cannot'lawfully-be 


conſtituted a Mo#4tib, becauſe as no aſſent exiſts in ſuch caſe, the 
contract cannot be concluded; and hence if any other perſon were to 
pay the ranſom on behalf of ſuch infant, ſtill he is not emanci- 


ew; and the maſter WT return ee e POR has ** ew 
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MY a ente 47 to his dure, 41 give you Croll Wr one chou 
& dirms, which you are to pay to me at various times, ſo much at 
one time, and ſo much at another; and when you have thus df. 
charged the whole, you are free, but if you be unable to diſ- 
al chitge] it, you remain a ſlave, —ſuch declaration amounts to a con» 


tract of Kitabat, ſince this is the explanation of contracts of Xitdbal. 


If, alſo, he ſay, If you pay me one thouſand dirms, at the rate of 
one hundred drm per month, you are free,” this likewiſe is a con- 
tract of Kitdbat, according to Aboo Sbliman, becauſe a ſpecification of 


times (namely, of each month) argues an obligation for property, 


which obligation holds only in virtue of Kirdbar.— Abos Hifs ſays that 


the declaration in queſtion is not a contract of Kiidbat, becauſe of its 
analogy to a ſuſpenſion of Kitdbat upon the payment of one thouſand 
dirms at once;—that is, if the maſter were to ſay,” Upon paying me 


one thouſand dirms, you are free, it is not a contract of Kildbat; 
and ſo here likewiſe. | FW, | 


i 
W/ | 


Urox 


c, jd MRA TAB 3. FÜͤͤ . 
Urox * tra d Kitdlar being conglyded, the. Mobi e ..- 
eſcapes EE of his, maſter To hut not from his right of, the Yo fron 
property oe eſcapes. from his paſſeſſion, | becauſe the intendment of bat nor from 
z contract of Kitabat is the payment of ran ſoma, Which cannot be ef-, Ja property; 
fected unleſs, the Moldtib be placed out of the poſſeſſion of his walter, 

The Mekdiibs therefore; is empowered ta purchaſe and ſell, and may 

cave] alchough-bis maſter. ſhould forbid hir. —FHe does not, however, 

eſcape from his maſter's right of property, becauſe of the ſaying before 

quoted ;; and alſo, becauſe Kitabat is a contract of exchange, which 

reſts upon a perfect equality between the parties; and if the Mokdtib.” 

were to become free upon the inſtant, equality could not be eſta- 

liſhed; but if his freedom be deferred, this equality is eſtabliſhed, 

becauſe. as the ſlave. is, on the one hand, enabled to poſleſs himſelf of” 

the property requiſite to FAlcharge his ranſom, the maſter is thus, on 

the other hand, enabled to reſume poſſeſſten of him in the event of 

that not being paid, which 5 5 20 not do if the ſlave were free vpon ü 

the inſtant of the contract.— As, therefore, the Mokdtib does not Wnence the 
eſcape from his maſter's right of property, it follows that, if the fill emane 
maſter ſhould in the interim emancipate bim, he becomes free in vir- pate him 
tue of manumiſſion, fince he [the maſter] is ſtill proprietor of his per- a? 
ſon ;—and. j in this caſe. the. ranſom is, remitted, as the Mokdtib had 
agreed to the payment of that merely with a view of obtainin; 8 his free- 


dom i in return, bat which he thus $ procying without | it. F 
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Ir a waſter have. G ce with wt te ber fetale 955 d 1 
ſlave to whom he has, granted Kitdbat,) he is 17 5 to a fine of treſt⸗ — 50 


paſs ; becauſe the flave, in virtue of the tahat, obtains Rl ere 


katiba, is li- 


over every part of her own perſon, in order- that the end of be, able to a fine, 


#1 374 7-4 . 11; g 
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* Literally, «1s out of bis 3 s hands,” which diſables the 2 Fla \ ſelling « or 

otherwiſe woog. 4 of 2s oy from PO his ß Moog he ſtil continte, 
his property. ; [ hols N Coy n . pp . 
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ſtill emanci- 


” 


K:itabat in 
. conſideration 
olfany unlaw- A bog, —or 1 in conſideration of his value, (by laying to him, I make 
ful article i 18 
invalid: 


my Werten which, with reſpect to the _"_ is to obta 
6 ranſom, and with reſpect to the Meotdtibd, to become free in Conſe- 
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quence of the contract; and as the ge of her perſon ſtands as an actual 
part of the perſon, it follows that ſhe has obtained a right with reſpect 
to that alſo.— If, alſo, the maſter commit any offence againſt the Mo- 


| kdtibd's perſon, or againſt the perſons of her children, he is lable to 


pay an amercement, for the ſame reaſon.— In the ſame manner, if he 


deſtroy any of her property, he muſt make atonement ;. becauſe: he is 
as a ſtranger with reſpect to her acquiſitions; for otherwiſe he might 
WO e time rare J or confume POO ms CSIR ee 
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vou a Mokdtib in conſideration of your value, the Kirdbat is in 
ſuch caſes invalid. —7lt. is invalid in the firſt inſtance, becauſe a Muſ- 
ſulman-can., have no claim to wine or a hog, ſince with him thoſe ar- 
ticles are not property, and conſequently they cannot compoſe a! ran- 


ſom. It i is alſo invalid in the ſecond inſtance, becauſe the value is 


uncertain with reſpect both to its amount and its quality, ſince it is 


unknown whether it be one hundred or two hundred coins, whether 
_ thoſe be gold or filver, or whether they be pure or baſe; aud as this 


T3 


ca.. M KA Tt B's. FAN 383 


c 2 wide ueertainty, de contract is the fore wand; is eee 

manner as if a perſon were to make his flave a Mohatyh 3 in return for 
undefined cloth, or for an undefined houſe or animal, in which caſe 
the e Wehen and 252 Jn miner Arn e like es Bam bas 
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Ir a nee make his ae a 1 bb in m ee of wine, but the — 


and the Wave e pay the fame, he is free, according to the Zdhir Rawd- * x 
wt. —Ziffer mainitdins'thrt he is not free unleſs he, pay the value of article, 

the wine, fince it is that which conſtitutes the ranſom in this inſtance. | 
Aboo Ti voſaf ſays that the flave becomes free. in conſequence of payin g 
the wine, merely as it is that which conſtitutes the ranſom in appear- . 
ance; but that he is alſo made free by paying the value, as it is that 
which conſtitutes: the ranſom in reality. Han % holds that he does bree 


not become free in Sonſequence ef geying the wine, unleſs his maſter ſtipulated i in 


ſhould have fai to him, If you pay ſuch wine, you are free, in be contract; 


which caſe manumiſſion is ſuſpended upon the condition ſtated, and 
conſequently the flave becomes free upon the performance of the con- 
dition; —in the ſame manner as in a caſe of Nirdbut in conſideration of 
carrion or blood; that is to tay, if a perſon make his ſhave a Abdi 

n conſideration of carrion or blood, the contract is valid, provided the 
maſter ſhould havefaid «© upon. paying it you are free; and he is ac- 
cordingly emaneipated upon paying the blood or carrion; and fo like- 
viſe in the caſe in queſtion It is to be obſerved that, im the Zub, 
Rawiyet, no diſtin ion is made between the' caſe of the maſter ſaying 

* If you pay,” (indfofbrth;) or dtherwiſei=The'tiftindon between - 
vine or pork; and carriot or blood, is chat the former articles are; ih” 
effect, property; wherice it. is poſſible, in theicaſe of thoſe articles, to 
have regard rothe eſſence of the contract, which requires re“ 
Mokdtib be free upon paying che article ſtipulated ;. blood ang i, 
carrion are not iti any fhape property, whence it is zmpoſible, in the 
caſe of ſuch artieles, to have regard to the eſſende of the l Mt 
and Ay A is there had to che oflence of The condition, 
8 which 
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which exiſts wheed the maſter. ee dei Woven of 
W . e it, TY frye") e OS en BA. 


A, ityt 1 9 MY 


und muſt per- 1 the Mokitis deb free i in AS of uz the 


form eman- 
cipatory Ia wine or pork, it is incumbent u pon him to perform Seedyet, or eman- 
ur to his 


full value, Cipatory labour, to his full value; for it is incumbent upon him to re- 


tourt his perſon, becauſe of the invalidity of the contract; but as this 
is impoſſible, becauſe of his manumiſſion, it is conſequently i incum- 

bent on him to pay the value of his perſon in the ſame. manner as 

in a caſe of invalid ſale, where, if the article purchaſed be loſt or ex- 

pended! by: the purchaſer, it 18: incumbent on him to pay the ſeller the 

value, as he cannot return the actual article. The ſlave, therefore, 

or to che va. muſt perform emancipatory labour for his yvalue;—lf, . however, hi 


lue of the ar- 


 .ticle named. value fall ſhort of the value of the article named, he is to perform 


labour to the amount or value of the article named, and not for his 
own value; but if, on the contrary, his value excesd the value of the 
article named, he muſt perform labour to the amount of his value; for 
as the contract is invalid, the value it involves is incumbeat,, to. what- 
ever amount, in the ſame manner as in an invalid ſale.— The ground 
of this is that the maſter is averſe to incurring any loſs, as he i is avere 
to granting manumiſſion, unleſs he can ſecure the amount Which he 
names. He, therefore, will not be content with any thing ſhort of 
. what he names. The ſlave, on the other band, is content. to po 
ſtill more, in order that his right (namely, emancipation) may not be 
annulled. Hence his value is ths to whatever amount. 
OBJECTION, —AS, manumiſſion is eſtabliſhad by. the payment of 
Fed, wine, and cannot be annulled, it would appear that our authors 
expreſſion + in order. that his ile may not be aunn led, 1 | 
correct. l 04 Ok 11 38 Han 
RkPLx 2k according to the Zibir Rawdyet,, the Mokdtib' 15 not 
emancipated upon paying the wine or pork, unleſs the maſter ſhould 
have faid : f/ you pay it, you are free,” it is poſſible that the Ni 
or Ai may — in their deres upon ſome other;author) 


10 


* o AA 5 8. 


— Mabdeid's rights (ia freedown) would be-anmulled. — 
Hence the expreſſion in order ate Mk en annulhad. 
1s m correct. 
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WIRE a ee his ſlave a 3 in eonſideration of 
e © hi value, he is free upon paying ſuch value; for t ĩs that which 
conſtitutes the ranſom in this inſtanee; and it is poſſible to have a due 
attention to the ſpirit of the contract of Kitabat, by the Haotdtib pay- 
ing to his maſter property to the utmoſt extent of his value, which i is 
effected by one perſon valuing him at thirty dir ms, (for inſtance,) : one 
at thirtyl five and one at forty, and none beyond that, and the Mo- 


latih paying forty dirnis; this, ene is a due Lo temes of ona | 


value Rial is ig raff. ö 


y Owrerron=As' the value of the At is nd in / this: 1885 2 
manner às the value of undefined cloth, it would follow that this un- 


certainty ought to operate on the contract, and prevent its validity, ſo 
fat as that the ſlave ſhould not be made free by paying his value, in 
the ſame manner as a ſlave is not made free by paying the value of the 
cloth, ih a cafe where he has been made a Mokdtib in return for r cloth 
without an-explatiation of its qualities. J) T6002 er 219'y 
Rx Y. An uncertainty with reſpect to the value: Hders the 
contra&t';j4vakd; but does not annul it. l is ' otherwiſe where the 
ranſom is made to conſiſt of undefined cloth, as that tenders the con- 
tract totally null, the defign of the patty being 8 unknown, becauſe of 


cloth, (fitice his right of property could not be abrogated i in'virtue of 


tell whether the cloth paid by the Mo4at7h be that particular cloth, or 
not —A payment, therefore, cannot be eſtabliſhed in this inſtance, 
and conſequently manumiſſion cannot be eftabliſhed, Þ long as the 
| deſign of pa mon ang dune ., W. II ROE q n e 1 


n gedg alan ef B. 0 55d u 4H fai ben Ne büßt de 


lue. 


the variety of Eitids in clotlt; for His delign is not to procure any . | | 


any cloth lever but ſome particular cloth, and it is itnpoffible to 
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Where the | 


, ranſom 1 Sa. 


ulated to be 

e % value” 
of the ſlave, 
he is free 
upon paying . 
theutmoſt ex- 
tent of his el- 
timated va · 


/ 


Kitabat in 
conſideration 
of another's 
ſpecific pro- 
perty is in- 
valid, 


M O K A ＋ 1 B Rs Boox XXIII 
Ir a maſter create his ſlave a Mokdrib:1 in conſideration of a ſpecific 


ails, the property of another, it is invalid, as his; th incapable: of 
delivering ſuch article.— The compiler of the Heddya remarks, that 


by a Specific article is to be underſtood any thing capable of identifica- 


tion in a contract of exchange; for if the maſter were to ſay I make 


«© you a Moldtib in conſideration. of thoſe thouſand dirms,” g 
dirms the property of another perſon, it is valid, ſince as thoſe are not 


identified in a contract of exchange, the contract of Kitabat i 1s there- 
fore referred to a debt of dirms, and is conſequently valid. Haſan re- 


ports, from Haneefa, that in the caſe in queſtion the contract is valid; 
whence if the Mo#4tib become poſſeſſed of the article ſpecified, and 
deliver it to his maſter, he is free; or if incapable of delivering it, be 
again becomes an abſolute ſlave as before. The ground of this is, that 


as the article mentioned is property, and the ſlave's capacity to deliver 


it is conceivable, it therefore reſembles a dower; that is to fay,. if a 
perſon marry a woman, ſettling upon her the flaye of another, the 
marriage 18 lawful, whence if bs be able to deliver the ſlave, he will 
do Law if not, he will pay the value; and in the ſame manner, 
in the caſe in queſtion, the contract of Kitabat is valid; with this dif- 
ference, however, that if capable of delivering the article, he the 


 Mokitib] will deliver it aecordingly; but if not, he will revert to his 


original ſtate as a mere ſlave. —But to this it may be replied, that in a 


F of exchange the identic article is the object of the contract, 
the ability to g which is eſſential to a contract of exchange, where 


it is of a nature that admits the idea of diſſolution, ſuch as /ale. It is | 
otherwiſe with reſpect to the dower, in marriage, becauſe as, in mar- 


wy riage, the ability of procreation (which 1s the end of marriage) 1 is not 


unleſs that 


other ſignify 


kis aſſent. 


eſſential, it follows that ability to deliver a thing which is a mere de- 
pendant thereof, (ſuch as the dower,). is not eſſential, a fortiori. 
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Ir a maſter create his ſlave a Mo447ib in conſideration. of a. ſpecific 
article, the property of another, and Capable of identification; ond the 
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proprietor afterwards accede e it is recorded, from Mohammed, 

that the oontract is lawjul ; for, as ſale is rendered lawful by the aſſent 

of the proprietor of the. article ſold, where that is ſold by a ſtranger, 

it follows that Kitabat, under a ſimilar eircumſtance, is law ful 4 for- 

tort, as fale is conducte upon principles of ſtrictneſs, whereas Kitabat | 

is conducted upon liberal principles. It is recorded, from Hanf. 

that a Kitabat of the nature here deſcribed i is invalid, (according to e 

what: is written in the Mabſcet, ) becauſe, ſuppoſing! the proprietor of 
the article not to accede, it is not lawful, for this reaſon, that the 

Mokitib does not, in virtue of it, become proprietor of his own acqui- 

ſitions, which is the deſign, as a Mokdtib is conſtituted; proprietor of 
what he can earn, from neceſſity, that he may acquire property, and 

therewith emancipate his perſon; and in a caſe where the ranſom is 

made to conſiſt of a certain ſpecific article, this neceſſity does not exiſt; 

conſequently the contract of Kitabat here treated of is invalid; —and as 

the ſame reaſon alſo. exiſts where the proprietor, accedes, in that caſe 315 
alſo it is invalid. Aboo Togſaf ſays that the contract is lawful in eiter 

caſe, that is, both where the proprietor of the article accedes, and 

alſo where he does not accede,—with. this difference, however, that 

where he accedes it is incumbent upon the Meokdtib to. deliver to his 

maſter the actual article, and Where he does not accede, to pay the 
value of it, —in the ſame manner as in marriage, —as the reaſon for 

the legality of the marriage, namely the validity of the ſpecification, 

becauſe of the thing ſpecified being property, exiſts in the preſeat caſe 

alſo. It is recorded, from Hanegfa, that if the Mo4drib obtain poſſeſ - 

ſion, and make delivery of the article ſpecified, {till he is not free; but 

if his maſter had ſaid to him, / you give me ſuch an article, you 
are free, he is in this caſe free, in virtue of the condition, not in ED 
virtue of the contract of Kitdbat, for (according to this report) the 1 

contract of Kitabat was never completely concluded. The ſame is 
alſo recorded from Aboo 7 50, . It is likewiſe recorded, from him, 
that, the ſlave is fret upon delivering the article, although the maſter 
ould not have ſaid, 4 Fe you give me ſuch an article, Fw are free, 

7 --Dd&d'2 becauſe 
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| Caſe of Kita 
bat in conſi- 
deration of . 
property poſ- 
ſeſſed by a 
Mazoon, 


A Kitahat ſti- 
pulating the 
delivery of 
anunſpecified 4 
article to the 
Maædtib 1 is 
invalid. 


lid in conſi- 

deration of an 
animal unde · 

ſcribed. 


Kitabat is va- 


MOKATIB'S, 


becauſe. the contract of K#2bat has been completely coneluled, as the 
article named is property; it is, however, invalid; and conſequently 
the ſlave becomes free (not in virtue of the nn Py in e 
eee article ae, VE eee Ne e ES RG ids 
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ts a ufer create his 4 a Mobirib 3 in cobder tien of a See 
article in his poſſeſſion, (that is, which has been earned by him in 
conſequence of his being privileged to trade,) there are two reports 
concerning it, as may be learned from the Mabſovt. The compiler 
of the Hediya obſerves that he has formerly r * orgs 4 ee at 
large! in the: ann eee . 
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Ip a PE create his flave a Mobs in colifitieriridn* of one 
hundred denars, under this condition, that he ſhall give to the 

„ Mok#4tib a flave unſpecified, ” the contract is invalid, according to 
Haneefa and Mohammed. Aboo Yooſaf maintains that it is'lawful; and 
that the hundred deenars are divided between the value of the Mok#tib 
and of a medium flave; and the proportion on the value of the medium 
ſlave being deducted from the hundred, the Mo#4rib obtains his'K12- 
bat in eonfidhratioh of the remainder; becauſe, as any flave is capable 8 
of conſtituting a ranſom, and (when abſolutely mentioned) is calcu- 
lated at the rate of a medium ſlave, it follows that he is in the ſame 
manner capable of being ſubſtracted from the ranſom, as is cuſtomary 


in contracts of eichitive. The argument of Hanegſa and Mohammed 


is that the fave cannot'be ſubſtracted from dbenars, but only his value; 
and as that is incapable of conſtituting ranſom, becauſe of its uncer- 
tainty, ſo! in the fame! manner it is e of being fubſtrated from 


\ 


the ranfom. 9 e . 


1 2 a maſter create his five a Mokipib in PE e 5 an . 
undeſeribed, it is lawful. The compiler of the Heddya remarks, that 
it is here underſtood that the maſter explains the ſpecies of the animal, 
but not his * W if he were to ſay, I make 
6 q a | | 66 you 


cur. nl. MOK ATI BS. 
« you A Mokdtib in conſideration of ' horſe! without Inetitivning 


whether be i to be an Arab or a Thorkee,” The contraft in queſtion 


is therefore valid; and the animal 'named'is:ſappoſed to mean a medium 
animal of that ſpecies; and the maſter may be compelled to accept of 
the value; —as has been already fully explained in treating of thlie 
dower. Where, however, the ſpecies of the animal is not ex plained, 


(es if he were to fay, © T make you a Mokdtib'in wobl derten of n 
animal, ) it is unlawful; becauſe as animals are of various ſpecics, 


the uncertainty in this inſtance is very great, whereas if the ſpecies be 
mentioned it is trifling, and a trifling uncertainty may be admitted in 
a | contract of Kildbat, it being conſidered in the fame light with an 


uncertainty concerning the ferm of a contract of Kitdbat; — that is to 


ſay, if a perſon ereate his ſlave a Mok4tib in conſideration of one thou- 


ſand dirms, to be paid at the reaping of the harveſt, or at the plucking 
of the dates, it is lawful; and fo alſo in the caſe in queſtion.— Sh 


maintains that it is unlawful, (and ſuch is what analogy would ſug- 


geſt,) ſince, as Kitabat'is'a contract of exchange, it is conſequently 
ſudſect, in this particular, to the ſame rule as ſale. The argument of 
our doctors is that a Kirabat is, in the beginning, an exchange of pro- 


perty for what is not property, becauſe, prima facie, the conſideration | 


(or ranſom) is oppoſed to the removal of reſtriction, which'is not pro- 


perty and it is, in the end, an exchange of property for pro- 
perty, becauſe, in the end, the conſideration is oppoſed to the perſon | 
of the NMfoldtib, in this way, however, hat the maſter's right of 


8 over his Tche Biba perſon drops bor the Wi An. 


it were) in effet an exchange of Netty. for what i helper, 
and conſequently reſembles marriage —The reaſon of and analegy be- 
tween Kitabat and marriage is, that they both proceed upon liberal | 
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Kitabat 
infdel, in 


conſideration 


of an unla )- 

ful article, is 

valid; 

and if either 

wee em- 
race the 


faith, the v. 


lue of the ar- 
ticle is due; 5 


but the ſlave 
is free ⁊witb- 


out the value, 


if the maſter 
take poſſeſ- 
ſion of the 
ar ticle. 


.* 


If the ſlave 
be a Maul- 
' man the con- 
tract is in- 


valid. 


MOK ATT * Boob XXX: 


36 6 Chriſtian create his ſlave a Mobdtib in \ confideration'of Wine, 
. is awful, provided the quantity of the wine be ſpecified, and the 
flave be an infidel, becauſe wine, with reſpect to infidels, is the fame 
as vinegar with reſpect to Muſſulmans.—The- contract is therefore 
valid; and if afterwards either of the contracting parties embrace the 
faith, the maſter is entitled to the value of the wine, as Muſſulman; 
are prohibited from either makin g conveyance or taking poſleflion of 
that article, —The Law, in this example, is different from that in the 
caſe of a Zimmee ſelling wine to another Zimmee; for if one of thoſe 
afterwards become a Muſſulman, the ſale (according to ſome); is in- 


valid. The reaſon of this is that the value of the article named is 
capable of conſtituting the ranſom, upon the inſtant of the contract, — 


(for if a perſon were to create his ſlave a Mokg116 in conſideration of a 
Waſeef, or ſlave-boy, and the flave make a tender of the value, the 
maſter may be. compelled to accept it,)—and ſuch being the caſe, it 
follows that it is alſo capable of conſtituting, the ranſom in the en- 


durance of the contract. A valid fale, on the contrary, .cannot; be 
concluded in conſideration of the value of the thing named. — Hence 
__ is an evident difference beer ven Kitabat and e +; 


I a Chriſtian create his Sk 4 a Mobitib in coilfideritah of 
wine of which the quantity is known, and one of the contracting 


parties become a Muſſulman, and the maſter afterwards take poſſeſſion 
of the wine, the ſlave becomes free; for a contract of Xitdbat pol- 


ſeſſes the property of a contract of exchange; and conſequently, 
| upon the maſter obtaining one of the two conſiderations, the ſlave 


is entitled to the other, | which cannot be obtained yithout his 
freedom. Ty „ 


* 


6 'S, #1 
*& 23-5 +4 J4 
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Ini 2 Chriſtian create bis Myſulmes ſlave a Mokdtib | in 1 
of wine, the Kitabat is invalid, although the quantity of the wine be 
aſcertained, becauſe as a Muſſulman is incapable of undertaking any 
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obligation,, for. wine, the contract is conſequently unlawful. Not- 
withſtanding this, however, if the ſlave deliver the wine he 1 is free, 
for the ent ei in the W of this FT Tg, 
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I T 18 lawful for a Mokdtib to bs and al, and to remove 3 place A Mokarib 
to place; becauſe it is a requiſite of a contract of Kitabat that the Mo-  -— Ap Ayran 
latib become free with reſpe& to his actions, in ſuch. a degree as may move from | 
enable him independantly to perform whatever may be neceſſary to- * ——— 5 
wards the attainment of the defign, namely, the obtainance of fre- 
dom in return for ranſom ; ; and of this nature are purchaſe and fale, — 
and ſo likewiſe } journeying from place to place, ſince it may poſſibly 


happen that traffic is not to be found in one particular ſpot, ind on 
quently. that there 1 is a eee for removing 
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Ir is | awful for a Mokdtil to execute: a Nobabds e, as that is a and erecute a 
tranſaction of traffic, ſince merchants ſometimes buy or ſell in the — 


manner of Mohabdt in one bargain, in order that they may derive a 
mote vr _ hes n 8 1 


— N * 1 
ren 


. Allee, 1 1 an an ar at an aver: value, r ſelling it Wanne 1 
vbich is ſometimes done with a view to induce the party to engage in ſome other tranfac- 
tion of N r 190 0 0 natures It ien rates of cllewhere.- 
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He may leave 
a place, al- 
though his 
maſter have 
ſtipulated 
otherwiſe. 


He cannot 
marry with- 
out the con- 
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maſter. 


ſent of his 


M © K A.. IB 3 Book KARI, 


Ir the * make it a condition with his Mokdtib that he ſhall 
not go forth from ſuch a particular place, '(Koyfa, for inſtance,) ſtill 
he is at liberty to go forth from thence, ona: favourable-cohſtruftion 
of the LAW, techs a contract of Kitdbat requires that the Mol dib 
be enabled independantly to poſſeſs himſelf of what he 1s to give as a 
ranſom, and that he have full power and title with reſpect to his own 
perſon, and the advantage to be obtained from his perſonal exertions. 
Now the condition in queſtion is repugnant thereto. It is conſe- 
quently null; but the contract is valid, becauſe the virtue of that 
cannot be effected by a condition of the nature here deſcribed.—Beſides, 
a contract of Kitdbat cannot be rendered invalid by the inſertion of 
ſuch a condition; becauſe K:tabat reſembles ſale, and it alſo reſembles 
marriage: the contract. in queſtion 1s therefore referred to ſale in al! 
caſes wher? the inſertion of an invalid condition tends to inyalidate the 
contract; — (as where, for inſtance, the maſter ſtipulates for an un- 
certain ſervice, by ſaying to his ſlave, I create you a. Mokdtih in 
* conſideration of your ſerving me for a time,” which condition af- 


fects the virtue of the contract, as the ranſom 18 here made to conſiſt 
of ſervice for an indefinite term ) and it is referred to marriage in all 


caſes where the inſertion of an invalid condition does not tend to inya- 
lidate the contract; and it is cuſtomary, in practice, to proceed on 
either reſemblance.— Beſides, a contract of Kitabat is a manumiſſion 
on the part of the ſlave, as being a deſtruction of the property in him; 


and as the condition in queſtion (that he ſhall not go forth from Togſa) 


is connected with the ſlave, the contract is accordingly a manumiſſion 


with reſpect to that condition; and minen is e ande by 5 


the inſertion of an invalid conditiaas 1c ont d Ri not I 


17 is not Leal for a Mokdrib to marry without the eonſent of his 
maſter; becauſe a contract of Kitabat operates to the removal of re- 
ſtriction, (under this qualification, that the Mo#4t5 ſtill eontinue the 
property of his maſter,) i in order that i it may be a means of accomplith- 


ing the deſign; and marriage is not a means of accompliſhing the 
deſign, 


cation” MOK ATI 3 c 


deſign, as it is not an acquiſition of property, bot rather wicuſionk "ig 


Mokitib to be employed in diſcharging his/wife's dower, nndhnoridicy, . is 72 : 


her maintenance. His marriage is therefore unlawful without his 


maſter's conſent; but it i is ere ao he es * 1 5 e 
in this Fee 150 NF TOE e eic 
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Ir is not lawful for 4 Mobdtib to beſtow gifts e etdopt's He cannot 


trifle; becauſe gift and alms are gratuitous acts; and he is not poſſeſſed wo 


of any property in an abſolute manner, ſo as to be capable of eonvey- 
ing it.— The conveyance, however, of trifling matters is incidental to 
traffic; for it is neceſſary that he make entertainments and grant loans, 
in order to draw wealthy merchants about him: and a perſon who! 18 
empowered with reſpe& to any thing, (fuch-« as Way is ends em- 
e with reſpect to its Dn op nears,” | wh 1 


Ir is "not. Huf for a Mokitih to wth e ball; TR bail "y or become 


act peculiarly gratuitous, being neither” neceffarily incidental to com- 

merce, nor to the acquiſition of property. Alt is therefore unlawful 
for him to become bail, whether for the e or bled property, as. | 

both 357 of bail are wee ped boy: en 
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Inj is yo lawful for a  Mubdib to. | hank a Kors 105. bean that or or grant a 
Uo 3 is a gratuitous act not neceſſarily incidental to the acquiſition of 9 
property. —If, therefore, a Mokdtib make a giſt of any thing, under 
condition of receiving ee in e it 1 Slog: as \ this] is | 
prima facie a gratuitous aft, t. 


o * 
11 
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Ir a Makdrib condi his female "TOE" in marriage, it is u 01 as He may con · 
being an aequiſition of property, becauſe in conſequence of ſocont ract- Ln he 


ing her he obtains poſſoeſſ _ her ee ese hob; contra® of if Kitabar, eb 
wee ny 14 240 


* 


Vor. Ill. . * . . i 


394 1 MOK AT IB s. Boon XXXI. 
or create his Ix à A1 create his ſlave a "Mokdtib, it! is law ful, on a favour. 
dale 1 able conſtruction. Analogy would ſuggeſt that it 1s unlawful, (and 5 
Mela“: ſuch is the opinion of Ziſter and Shafei,)- becauſe Kitabat leads to 
manumiſſion, with reſpect to which he is not empowered in the 

ſame manner as manumiſſion for a compenſation; that is to ſay, as, if 

a Mokdtib were to fay to his ſave, I emancipate you in conſideration 

of one thouſand dirms,” it is invalid, it would conſequently follow 

that his making his ſlave a Mokdtib 1 18 alſo invalid. The reaſon for a 

more favourable conſtruction, in this particular, is that a contract of 

Kitabat is a contract for the acquiſition of property, Wherefore the 

Mekdtih- is empowered: with reſpe& to the point in queſtion, in the 

ſame manner as with reſpect to contractin g his female ſlave in mar- 
riage, or with reſpect to ſale. Making his ſlaye a Mokdtib, moreover, 
755 may on ſome occaſions be more advantageous than ſale, becauſe his 
liegt of property is not deſtroyed by the Kitdbat until he have obtained 
the conſideration for it, — whereas his right of property is deſtroyed by 
ſale before he has obtained the price for the article ſold, —whence i it 
is that a father or executor are at liberty to enter into a contract of 
Kitdbat with the ſlave of their infant ward. As, therefore, a Mokd- 

tib may lawfully create his ſlave a Mokidtib, it follows that, in conſe- 
quence of the contract of Kitdbat, his ſlave is endowed only with 
every right with which he is himſelf endowed. It is otherwiſe in 
manumiſſion for a compenſation; becauſe in virtue of that the ſlave 

is endowed with that with which the Mo#411b is not himſelf endowed; 
fince in conſequence of manumiſſion for a compenſation the flave is 
free upon the inſtant, —whereas the Mo#473b, in conſequence of the 
contract of Kitabat, only becomes e entitled to nn but 

is not free upon the inſtant. 8 


Geier the M ib of a Mokdtib pay his ranſom defer the Mobil 
3 ſhall have himſelf become free, the Willa appertains to- the maſter ef 


27 Nb the Mokdtib, becauſe the property of him veſts in one ſhape in the 
maſter.) OY In, as the manumiſſion of the Mokdtib's Mokitib may 


lawful) 
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law fully be referred to the maſter of the Mokatib on the inſtant of tze 
contract, it follows that where it is itmpoſſible to refer it to the con- 
tracting party himſelf, becauſe of bis incompetency, it muſt be re.. 
ferred to his maſter ;—in the ſame manner as holds with reſpect A 
ſlave licenced to trade; that is to ſay, if a ſlave licenced to trade pur- 
chaſe any thing, the property thereof veſts in his maſter, as it cannot 
veſt in the ſlave, ſince he is incapable of poſſeſſing property. — If, alſo, 
the Molatib ſhould aſterwards diſcharge his ranſom, and become free, 
ſtill the Willa of his Mołdtib does not ſhift to him, becauſe his maſter 
had already been conſtituted the emaneipator, and Milla cannot ſhift 
from the emancipator.— If, on the contrary,” the Mokdrrb's Mokdtib 
pay the ranſom to the Mokdtib after he [the firſt-Mokatib] has ob- 
tained his freedom, the Willa [of the ſecond Mſoldtib] reſts with him 
[the firſt Mo#drib,] becauſe in this inſtance the party to the ſecond —  - + 
contract of Kitabat is capable of having a right of Willa eſtabliſhed in 
him. Beſides, he is the original, or (in other 2 the aner „ 
eh and is agen 4 entitled t to the duet Eta 

12 76 
Ir 4 Mokdtib emancipate his dave! in return bor property, or {ell his He cannot 


ſlave into his own hands, or contract him in marriage, it is unlawful, ji lang for a 
as none of theſe acts are either an acquiſition of property, or an appur- campen: 


tion; or con- 


tenance to acquiſition of property: the firſt (namely, emancipation ne his male 
in return for property) is not ſo, becauſe that is a dereliction of right of - on Vo. 
property in the ſlave's perſon, and the eſtabliſhment of it is a debt upon 

one who is poor; nor is the ſecond ſo, becauſe that is alſo, in effect, 

A manumiſſion in return for property; ; neither i is the third ſo, becauſe 

the act of contracting the ſlave in marriage vitiates and diminiſhes his 
value, and cauſes him to be occupied in diſcharging the debt of 
dower, and providing his wife a ſubſiſtance: in oppoſition to con- 
tracting a female ſlave in marriage, as that is an acquiſition 

of property fince SLA it the aner is e as Was ons: ex- 


, * 42 
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(and the ſame 
rule holds 
with reſpect 


to a 


MOKATIBS Boo xXXIl 
A rATHER or executor * ſtand, with reſpect to their infant ward, 


in the ſame predicament as a Mokdtib with reſpect to his ſlave ;—that 
is to ſay, it is unlawful for them to contract the [male] ſlave of their 


ward in marriage, or to emancipate him, or to ſell him into his own 
hands. But it is lawful for them to contract in marriage his emal: 
flave, or to enter into a contract of Ritdbat with his male or female 
ſlave, becauſe it is law ful for them to acquire property on behalf of 


their infant yard 1 in the ſame manner as a Mok4tib; and alſo, becauſe 
contracting his female flaye in marriage, or making his male or female- 


: flave Mo#4tib, is conducive to his intereſt, whereas any thing beyond 


or a licenſed - 
Lave.) 


this is not ſo; and their authority i is e in opal to their ward 


with a view to his intereſt. 


. 


A W or this licenced bs 1 h lawfully 0 
any of the acts above deſcribed; that is to ſay, he can neither con- 
tract his male or female ſlave in marriage, nor make his ſlave a Mokd- 
tib, nor emancipate him in return for property, nor ell him into his. 
own hands.—This is according to Hanegſa and Mohammed. — Abo 
Yooſaf maintains that he is at liberty to contract his female ſlave in 
marriage. The ſame difference of opinion obtains. with reſpect to a 
Mozdribat manager, a partner under partnerſhip by reciprocil , and 
alſo a partner under partnerſhip in arts; for 4bop Yooſaf. conceives an 


analogy between thoſe and a: Makdtib; and as a Mokdtib: is at liberty 
to contract his female ſlave in marriage the fame. is lawful. to theſe 


likewiſe.—He, moreover, conceives an analogy between contracting 
a female ſlave in marriage, and letting her out to hire; — that is to ſay, 


as it is lawful for a Mazoon, a Mozdribat manager, &. to let their 
female ſlave to hire, ſo in the ſame manner it is lawful. for them to 


contract her in marriage, becauſe contracting her in marriage and let- 


ing dere out to "rs 15 bath: b cally cauſes. of ee Ar 


. 

* 
1 
© SS - & > 


* The term ie in this 33 dente a a app Fa will.ia 
to a Malle, or natural guardian. 


8 


ments of Hanesfo and Mohammed upon this point are eg. Frasr, 
the ſlave in queſtion is merely empowered to trade, and contracting | 
his female ſlave in marriage is not a tranſaction of trade, becauſe trade 


is an exchange of property for property, and contracting in marriage 
is not of this nature, ſince the connubial enjoyment 1 is not property, 
evidently, —ContraQting in marriage, therefore, reſembles. KitQbaty, | 
and as they are not empowered to make a ſlave Mokdtib, foi in the. fame OT 
manner they are not empowered' to. contract a female ſlave i in mar- 
nage. A Mofdtib, on the contrary, is empowered. to acquire pro- 

perty; and the contracting his female ſlave 1 in marriage is one mode 
of acquiring property. .— SECONDLY, contraQting a. female flave i in; 

marriage is am exchange of property for what is not property. It 
therefore reſembles Kitabat, and not hire, as that is an exchange of 
property for property, ſince uſufruct, in hire, ſtands in the place of 
property. It being therefore proved that contracting a female ſlaye in 
marriage reſembles Kitdbat, and a contract of Nidbat being unlawful. 
to the ſlave in queſtion, it follows that contracting his female flave.in in 
marriage. is likewiſe \ unlawful to him. e e 
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* 2 n his father or his 68. e are included in 


his Kie2bat;—that is to ſay, they become Motdiidr dependantly ;— . 
becauſe, as a Moldtib poſſeſſes capacity to make a Mok4t1h, although chaſed” by 


he be not capable of granting emancipation, they therefore are rendered . his. 
Mokitihs, in order, at the ties of kindred may be as far as. poſſible e "7 
preſeryed;. for as, if their relation, being a freeman, were to bacon; 
poſſeſſed of them, they would alſo become free, in conſequence of. a 
freeman being empowered to beſtow kat k. ion upon his flave,. % * 

in the ſame manner they 1 in the N inſtance. become Mekdybs, in Pp . 


conſequence 
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but relations 


not within the 
degree of pa- 
ternity are no 


ſo included. 


MOKATIBS. Boos XXVII. 


| ronſequence of the Mokdrib i in queſtion being 5 empowered to to create is 
Have a Mokdrib. HL | | © By | ett; 


19 


by : "4. 3 


Ir a 22 purchaſe a kinſman related to him in che pro- 
hibited degrees, but not within the degree of paternity, he is not in- 
cluded in his Kilabat, according to Haneefa.—T he two diſciples al- 
ledge that he alſo 1 1s included in his Kitdbat, in the fame manner as 4 


Paten relation, as the obligations of kindred extend equally to both, 


whence it is that the prohibited relation of a freeman becomes free 


upon being purchaſed by him. The arguments of Hantefa upon this 


point are twofold, —F1gsT, a Mokatib is empowered with ref pect to 


the acquiſition of property, but not with reſpect to the property ac- 
quired. —The power he enjoys, however, of : acquiring property, ſuf- 


fices for the performance of the duties of paternity, whence it is in- 


cumbent upon a perſon enabled to acquire property, to afford ſub- 


ſiſtence to his parents and children, —but it does not ſuffice for the 
performance of any other than the duties of paternity, whence the 
ſubſiſtence of a brother is not incumbent except upon a wealthy bro- 


ther.—SEconDLY, the fraternal affinity is a medium between the 


avuncular which is diſtant, and the paternal which is near; and it is 
. accordingly referred to the paternal with reſpe& to freedom, and to 
the avuncular with reſpe& to Kitabat; —and this arrangement is pre- ; 


His eld, 


born of his 


Am- Walid, is 
included; and 
the Am alia 
cannot be 


ferable to the reverſe, becauſe manumiſſion is more extenſive i in its 


operation than Kitdbat, inſomuch that if one of two partners make 
his ſhare in a flave Mo#4zib, the other partner is at liberty to annul 
it ,—whereas if one Were to emancipate his ſhare, the Wen could not 


7 N 2 
"F< - þ A Y : 


obs a 222 abet his An. valid (ci b is, his Hite 
e he married when ſhe was the ſlave of another, and who 
has borne a child to him,) his child born of her is included i in 
his Kitdbat, and it is unlawful for him to ſell the Am-Wall d. —The 


child becomes a Mokdtib, becauſe of what was before faid . in order 
= that 


care. O KA. T 10 8. 


66. that the ties af; kindred may be as far as poſſible preſerved; and. 
the mother cannot lawfully be fold, as ſhe 1 is 4 dependant of her child 15 
in effect, the prophet having ſaid (peaking of an Am- Inalid) ** her 
„ child hath fet her free.” —What, is; here advanced proceeds on —_ 
ſuppoſition that the Mokdrib becomes propnetor of the Am-Walid, to- on 
gether, with her child. If, it be otherwiſe, he having purchaſed her | 
alone, in that caſe alſo the ſame effect obtains, accordin 8 to Abo 1 77 = Tg 
and Mohammed, becauſe of her being his Am-Walid in oppoſition to | Vo "Mp 
| Haneefa, who contends that ſhe may in this caſe be lawfully —__ | | 
becauſe analogy, ſuggeſts 1 that the fale of her is lawful notwithſtanding god blide 2 

he become poſſeſſed of her along with her child; for the right over _ ; 

property of a Mokdtib's earning. is ſuſpended, (fince, if he pay his 

ranſom, it becomes appropriated. to him, or if he fail in this, it be- 

comes appropriated | to his maſter,) and ſuch being the caſe, no right . 
incapable of diſſolution can be connected with it, for if ſo, it would BE. 
follow that ſuch right is annulled upon the Mokdtib failing, to pay his- | 

ranſom ; and the prohibition againſt ſelling her, on account of her 

being an Am- Malid, is incapable of annulment. The right in queſ- 2 

tion, however, is eſtabliſhed with reſpect to her, dependantly, 0g. 
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caſe where he becomes poſſeſſed of her together with her child, be- ge 
cauſe of that right being eſtabliſhed with reſp ect to the child; whereas ee 


if it were eſtabliſhed independant of the chile, it would follow that 
the right 1 in queſtion i 18 eſtabliſhed with 8 85 to ber prima Keel, to : 
which analogy i is repugnant. 8 
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Ir a child th born. to a  Mokitih, by 10 female gave, it is 18 * chic. 
in his. Kitdbat, for the reaſon aſſigned i in the preceding g example ; ; and oma bis. | 
the child becomes ſubject to the ſame rules with the Mokdtib. The included; and 


earnings of the child are therefore the earnings of the Molatib, as * 
being the earnings of the Mokdtib's earnings; wherefore the Mokdtib's * 
excluſive right to thoſe earnings cannot be A by any, claim . 
my be afterwards ſet up to them. | 
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The child of 
a Meotatila is 
included in 
her Kitabat, 
and cannot 
be ſold. 


A child 8 
by a Mokatib 
upon a Mokd- 
tibd, is in- 
cluded in the 
 Kitabat of the - 
mother. 


MOKATIRAS. Book xcxI. 


IT a Mobiribs bear 4 child to her Kulbatid; fuch child au inte cluded 
in her Krtabat; and the ſale of it is unlawful, becauſe as the right t'of 


being g unſaleable is eſtabliſhed with reſp ect ta the Mokatibd, It coriſe. 
quently extends to her child, in the ima manner” as Tadbeer or Hfee- 
ad. (The caſe of Mee lad, here alluded to, is where a perſon contrads 
his Am-Walid in marriage to another, and ſhe bears a child, —in which 
caſe that perſon cannot law fully ſell the child,” as the unfaleablene 
of the AW aid extends to d Her offipring,) ' 299 I 


I a perſon ciotabt bis female ſlave in 150 riage to a dn winks aut, 
and afterwards create them both Mokdtibs, and they have a child, it 
is included in the K7:2baf of the mother, and its acquiſitions appertain 
to her; becauſe the dependance on the mother has the ſuperiority, as 
the qualities eſtabliſhed in the mother extend to her offspring; and 
accordingly, a child is a dependant: of ef Wen Wr to n 


an freedom. 


The children 


of a Mokatih 
by a woman 
who proves a 
ſlave are 
ſlaves, and 
cannot be de- 
manded * 
kim. 


Ir a Mokatib marry, bit the conſent of his kalter; a woman 
Who declares herſelf free, and they have children, and the wotnan be 


afterwards claimed as a ſlave, their children are in ſuch caſe ſlaves “, 


and the father is not entitled to demand them for their value; and fo 


Likewiſe, if a /lave marry, with the conſent of his maſter, a Woman 


under ſuch circumſtances. This is according to Hanegfa and Abu 
Toofaf. Mohammed alleges that the children are free for their value; 
in other words, the e is entitled to take them upon paying their 
value, and they then are free; the reaſon of which is, 'that as the 
flave or 1670 married the woman purely under the idea that his 
children ſhould be free, they are therefore in the ſume predicatnent 
with the flave of a Magroor, or perſon acting under a deception. The 


argument of the two diſciples'is, that as the children in queſtion are 


the offspring of bad Haven, 9 their father and mother are 1 


To the owner of the mother. 


| | | 1laves y ) 


CHAT. III. MO Ek A T ¹ B. S. 
ſlaves,) it dale tlit- they alſo. are ſlaves. The ground of this is 
that it is a rule that a child is a dependant ot its mother with 'reſpe&t 
to bondage and freedom. This rule is, however, abandoned in the 
caſe of a free perſon acting under a deception, by all the compamonss. 
But a ſlave or 2 Moldtib, acting under a deception, n 
preciſe predicament with a free perſon ſo acting; becauſe, where the 
perſon who acts under a deception- is res, he may be ſued for tile 
value of his child up the inflant, {nevordubg as Mohammed,) whereas 

a Mokdtib, Modabbir, or | ſave ſo circurnſtanced, in caſe of having 
married without their owner's approbation, cannet be ſued for the 
value of their child until after they have themſelves become free. — 

As therefore a ſlave or a Mołdtib, acting under a deception, are not in 

the preciſe predicament with a free perſon ſo acting, it follows. that 

their child muſt not be confounded err NN 

man, e ee late. . d 
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"hi a Mokrib bare ouna connexion with the female Dave of an- Caſe of = 
other, in raue v ſuppoſed right of bondage, without the conſent habiring with 
ol her maſter, (in this way, that he purchaſes a flave, and cohabits ene of 
with her, _ the ſlave afterwards proves the property of another,) withour his 
he muſt in this caſe pay = an Atir, or fine of treſſpaſs, to the value of 
her proper dower, and ĩs liable to be ſued forit during the term of his 
Kitabat. If, on the contrary, he had cohabited with the flave i in 
virtue of marriage , he could not be ſued for the fine until he had 
obtained his freedom. A Mazact, or. laue licenſed to trade, is alſo 
ſubject to the ſame rule. The difference between a caſe of cohabita- 
tion in virtue of a right of bondage and 1 in virtue of marriage is, that 
in the former caſe a debt is eſtabliſhed with reſpe& to the maſter; 
becauſe a contract of Kitdbat comprehends traffic and its incidents; 
and tlio fine is an incidexit of traffic; and muſt be referred therets; for 1 
if the en had not eee he\could not Gap PR 12d 0 blid 
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402 MOK AT IBS. Book XXXII. 
ment, fince where püniſhmeiit is not remitted the ſine is not due: 
hence the fine is regarded as ud, of trade. In the fetond caſe} on the 
contrary, the debt is not: eſtabliſhed with reſpect to the maſter; be- 
5 _ cauſe in this inſtance the obligation of the fine is ow/account of am er- 
roneous marriage; and as marriage is neither a branch of traffic not 
a means of acquiring property, it is not comprehended in a contract of 
K .itabat, in the ſame manner as ail is not comprehended therein. 
I ꝰ be payment of the fine, therefore, in this inſtance, is delayed until 
the Mokdtib ſhall have become free; in the ſame mauer as, a Mo- 
k4tib enter into a contract of bail, he cannot be ſued upon it een 

be have gige Kid we beit not NO ee ern i . 


| "74 33 þ yz 451 ' ara 1 
Ira  Mabdrib: wiſe foals [avis by an ce Gs tindrz and 
cohabit with her, and then return her to her oer; be may be Tued 
for the fine during his Kitabat; and the fame of a Maz6on, or flave 
licenſed to trade; becauſe this is a circumſtance appertaining to traffic; 


and tranſactions are ſometimes valid and ſometimes invalid; ad Nitdbat 
and Licenſe to trade ROTO eth! l antreten and r 0 


| e both valid and ee eee or dle: a £ ee 
preſent inddance.— The ange Has nere hh * en 
the maſter. | 
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bearing ner her maſter, ſhe has it at her option either to adhere to the U 0 
maſter, may Hitdbat, or to incapacitate herſelf from paying ranſom, and to become 


undo the con- 


act, and an Am-Walid to her maſter; becauſe wal exiſts two cauſes of fee 


Car, II. | | Mo Kk A TABS 


dom, in virtue of one of which freedom may be obtained nmel be 
but for a confideration, —and i in virtue of the other it may be obtained 
after delay, but without any conſideration.—She has therefore an op- 
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become his 
Am-Walid: 


tion of .cither,—The parentage of her child is moreover eſtabliſhed in 
the maſter, and the child is conſequently free, although it be an ac _ 
quiſition of the female ſlave; becauſe the chim laid to it by the maſter = 


is tantamount to manumiſſion; and as the maſter has it in his power, 


without any particular motive, to emancipate the child where it is not 


ſprung from him, it follows that he is entitled, a fuperiori, to eman- 


cipate it under a claim; and the maſter's right of property, exiſting 
with reſpect to the flave, ſuffices for the purpoſe of rendering valid 
Ifeeldd under a claim. It is to be obſerved that if the female ſlave i in 


queſtion adhere to her contract of Kirdbar, ſhe is entitled to a fine of 


Atir from her maſter, becauſe her perſon A ne 1 oe it are e here ex- 
clufive by as Was before TONE: 5 


Is the bd, hy the above example, | 
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Kitdbat, and her maſter die, the becomes free, as being his: - Am- mane 
Walid; and her ranſom is remitted. If, on the'contrary, ſhe ſhould nevertheleſs 
becom ree 
de, and leave property, her ranſom is paid out of that property, ang. upon his de- 
whateyer remains goes to her child, in virtue of inheritance, accord- — 


ing to the intendment of the contract. If, however, ſhe leave no 


property, yet her child is not 28 to petform 1 wand 
28 it 18 free at F events. | 


N 2. * 


— 


* ws Abtes n in 8 vn ER bring forth an- If the bear a 


other child, it is not incumbent upon the maſter to father 1. becauſe 
it is not lawful for him to have carnal. connexion with her, If, there · 


ſecond child, 
and die in- 

ſolvent, this 
child muſt. 


fore, the maſter ſhould not claim this child, a d the; die, without perform 


leaving effects to diſcharge her ranſom; this child muſt perform eman- 
of the'mother.—If, however, the maſter afterwards die, the child is 


free, and 'is "excuſe from emancipitoty | bour, as ſtanding in- . 
IO „„ Ven : FEES : predicament 


* emancipato! 


; labour, unleſs 


cipatory p 48 being A Mokitib, in conſequence [as, a e nt 5 2 15 
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An Am Walid © 


may be con- 
ſtituted a Mo- 
hatiba ; 


_ unite in her, and ſhe may obtain her freedom, in virtue of the one 


tract of Kitabat: neither is her being an Am-Walid at all repugnant 
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predicament of an Am- Malid; for it is the offspring of an Am- 
Walid, and eee * of her ee as a ee | 
of kr. 0 
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is lawful ; becauſe ſhe is here deſirous of obtaining her freedom befare 
the deceaſe of her maſter, and this end is obtained by means of a con- 


to the contract of Kitabat, ſince both thoſe means of freedom may 


immediately, by the payment of her ranſom, —or, in virtue of the 


other, after a delay, independant of ranſom. — The contract i in queſtion 


is therefore valid. But if her maſter afterwards die, ſhe becomes free 


in virtue of being an Am Malid, as her freedom was ſuſpended upon 


his deceaſe and i in this caſe ſhe is excuſed from the ranſom; becauſe 
her deſign, in entering into the contract, and engaging for a ranſom, 
Was merely to procure her freedom u pon paying it; but as ſhe here 
becomes free before having paid it, it is impoſſible for her to acquire 
freedom pon paying it, 6 ince a thing already obtained, cannot be 


| obtained again, —Her ranſom therefore drops, and the contract of 


5 Kitabat becomes null, as its continuance is in this caſe uſeleſs." 


' Opjection.—As | the contract of Kitabat is annulled and broken 


off by the maſter's deceaſe, it would follow that the acquiſitions of the 


Mokdtibd, together with the children not begotten by her maſter, and 
born during the Kitabat, appertain to the maſter” 8 eſtate i 
it is not 5 


Rr. The contract of Kitabat 3 is anhülted with "reſpect to the 


| | caſo, but remains in force with reſpect to the acquiſitions and chil- 
i dren of the Mokdribd: ; 53 5 the annulment of the contract nde of 


ab ſpect t to the 8 bit not with reſpect to thoſe Giger chills, 
for if it were annulled with reſpect to them,” it Would follow that they 


U the property of the maſter” 8 Beirs. TAS 


X i N 
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Ir a ** enter into a contract of EKirdlar with his Nadal bir, a Kn 

is b lawful; for the reaſon aſſigned in the preceding example, that . ſhe 3 OR 
« js deſirous of obtaining her freedom bgfore the deceaſei of her 

% maſter:” — neither is her being a Modabbirs repugnant: to the con- 


tract of Kitabat; for the is not; in virtue of 7. adbeer, free at preſent, 
but is merely endowed with a right to ultimate freedom, upon the de- 
ceaſe of her owner. If, in this inſtance, the maſter die; leaving no 

property except the Modabbirk i in queſtion, ſhe has it at her option to 
perſorm emancipatory labour, either for two thirds of her eſtimated 
value, or for the whole of her ranſom. This is according to Haneefa, 
| Aboo Yooſaf holds that the is to perform emancipatory labour to a 


degree equivalent to the leaſt of the two, — Mobammed main - 
tains that ſhe is to perform emancipatory labour to the amount 


of what is leaſt, two thirds of her value, or two thirds of her 
ranſom. - Thus there is a difference of opinion with reſpect both to 


the amount and the option; and Abo Yoo/af coincides with Haneefa in 


regard to the one, and with Mohammed in regard to the other. The 
right of option, in this inſtance, is derived from the diviſibility of 
oantjinbliipey: as maintained by Hanegia; becauſe as (according to 
him) manumiſſion admits of being divided into parts, one third of the 
Modabbird becomes free on the inſtant, and two thirds continue in 
bondage; — and as two cauſes of manumiſſion operate, with reſpect to 
the other two thirds, for two different conſiderations, (one of which 


is of immediate effect, in virtue of Tadþeer, and the other of deferred 
effect, in virtue of Kitabat,) the Modalbirò has therefore an option of 


either. According to the two diſciples, on the contrary, manumiſ- 
ion is indiviſible. Hence the h of the Modabbirä is free in conſe- 


quence of a part of her being ſo; and ſhe, as being conſequently free, 


owes one of the two conſiderations, of which ſhe will undoubtedly 


prefer paying that which is the ſnallgſi. Her having an option is 


therefore uſeleſs. With reſpect to the point on which Mohammed 
differs both from Hanecſa and from Aboo: Yoeſa af, namely the amount, 
the argument he; urges is that the maſter had oppoſed the whole ran- 


om. to the whole of the. Modabbiri's Peron: 1 out ſhe has already ſe- 
cured. 


\. 
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A to herſelf one third of the whole i in virtus of Tadbeer, and it is 


conſequently impoſſible that any ranſom ſhould: be due for that third; 
for as, if ſhe had ſecured her whole perſon to herſelf, by that confti. 
tuting only a third of the deceaſed's. property; the whole of her ranſom 
would have been remitted, it follows that one third is remitted in the 
preſent inſtance; in the ſame manner as where a maſter firſt makes 
his ſlave a Mo#4t1b, and then grants him Tadbeer, —in which caſe one 


third of his ranſom is remitted, — and fo likewiſe in the caſe in queſ- 


part of it can be remitted The ground of this is that the ranſom, 


tion. The argument of the two Elders is that the whole of the Rid. 
bat is oppoſed to two thirds of the Modabbird, and conſequently no 


although it be oppoſed to the whole of the Modabbird in regard both 


to appearance and letter, is nevertheleſs reſtricted to two thirds of het 


in regard to reality and deſign; becauſe ſhe has already become, in ap- 
pearance, entitled to the freedom of one third of her perſon; and it is 
evident that men do not engage for property, as oppoſed to a thing to 


the freedom of which they are already entitled; —as, for inſtance, if 
I perſon pronounce two divorces upon his wife, 'and afterwards agree 


* to give her three divorces for one thouſand dirms,” the whole thou 


ſand are oppoſed to the one remaining divorce required to make up that 


number, becauſe apparent circumſtances argue that ſuch is his — | 

ſince only one divorce remains to be given; —and fo. likewiſe in the 
preſent inſtance.— It is otherw iſe where a maſter firſt creates his ſlave- 
a Mokdtibd, and afterwards grants her Tadbeer, for in that caſe tlie 
ranſom was oppoſed to her whole perſon, as ſhe was not at thei tune of 
concluding the contract of Kitdbat, entitled to the freedom of any part 


of her pon e Is therefore an edident difference between the 


caſes. 3 | 1 Bs Tp +1 We EY 1 10 1 * 0 Bs 6-014 If 1 
i * R * * 


A Mokitibs 
ſhe ſtands in need of freedom; and her becoming a Medabbird is not 


may be con- 
ſtituted a Mo- 
dabbira. 
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repugnant to the contract of Kirdbat, as was before ſtated. In this 
caſe the ſlave has it at her option either to adhere to the ontract U 


9728 


Kitdbet, or to incapacitate herſelf from paying ranſom, and to be- 


Come 


3 


cult. AH: MOKATIBS. | 
come a Modabbirk; eetiſe'a contrac of Kiba is not Hiding on the ene an 
part of a flave c. If, therefore; the adhere to the contract, and her ae. 1 
maſter die, and leave no property belides, ſhe has it at Ker option 10 by 
perform emancipatory labour, either for two thirds of her ranſom, r e ne 
for two thirds of her eſtimated value. This is according to Hauen. 
The two diſciples maintain that ſhe has no option, but is to perform 
emancipatory labour for that Which is the leaſt of the two. Thus the 
difference, in this eaſe, concerns only the option, in conſequence * 
that being derived (according to Haneęfa) from the diviſibility of tna 
numiſſion, as before ſer forth; for they all agree concerning _ 
amount, fince-in this inſtance the ranſom 18 en to RO of the Wh re 
eee a8 Was e at Bs rr 171 Us Ack 410 0 
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I x aſhes 1 5 e to his  Mokdeib 130 18 n A Mokitib 
free, becauſe the maſter is proprietor of his perſon, and therefore poſ- . 
ſefles the power of emandipating him: — and in this caſe the ranſom . 
remitted from the Moba iib; becauſe he engaged for it ſolely as oppoſed 
to his emancipation; but as that has _ obtained won e 
it is conſequer . ane g 

OB erte x, —It would here PIO ES ls Alf is not 
free, as the contract of nen ol n on AN 25 of his. 
maſter.) 7 rn 1s 4? LH ole fk 

REPI. x.=Althou gh we elend of Kirthat be vindinl on the! paſt. 
of the maſter, yet it may be broken with the conſent of the Mokanibs. _ 
and it is evident/that the M46 conſents to the breach of it in the 
preſent inftance, in order that he may be emancipated without paying. 
ranſom. Not with ſtanding this, however, His acquiſitions remain e- 
cured to him; becauſe the contract is annulled only with ate thy 
the "EY out of tendernelsico his intereſt.” TOLD 7 
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An abate- 


ment may be 
made from 
the ranſom, in 
conſideration 
of prompt 
payment. 


in one ſhape; and as the conſideration and the return were of different 


ful, on a favourable conſtruction. Analogy would ſuggeſt that it is 
ahh.” becauſe it would hence appear that the maſter had in this 
inſtance oppoſed one thouſand Arms to five hundred dir ms, and credit 


Tankini) is property, would be uſurious hence it is that a tranſ. 


the credit is virtually property with reſpect to him. The ranſom,” on 
the other hand, although it be property in one ſhape, yet is not ſo in 


quently, the tranſaction was only the acceptance of a confideration of 


| becauſe a maſter cannot have a claim for debt upon his ſlaye, and ald 


eredit, is uſury in one ſhape but not in , another, 


and 4 on a 1 of one year, 1. We enter ee a com- 
poſition with him for five hundred dirms prompt payment, it is law. 


for one year, which, as credit is not property, and as the debt of 


action of the nature here deſcribed is not lawful with reſpect to a free- 
man, or the Mokdtib of a ſtranger that is to ſay, if a perſon have a 
deferred debt ou / ing to him from a freeman, and compound with him 
for one half of his right, prompt payment, it is unlawful; —and in 
the ſame manner, if a perſon have a deferred debt owing to him from 
the Moædrib of a ſtranger, and compound with him on the ſame 
terms, it is alſo unlawful. The reaſons, however, for a more fa- 
vourable conſtruction of the law in this particular are twofold. — 
Figsr, the credit granted t to the Mofdtib, although in one ſhape it be 
not property, yet is in another ſhape property; for as the Moþdrib 1 is 
unable to pay his ranſom but by means of the credit, it follows that 


another ſhape, inſomuch that bail cannot be given for it. The credit, 
therefore, ſtands upon. the ſame footing, with the ranſom :—conſe- 


what was property in one ſhape; in return for What was alſo property 


kinds, there was therefore no uſury in it,—SEconDLY, A contra of 
Kitabat is a contract in one ſhapez—but it is not ſo in another ſhape; 


becauſe it [the contract] has a ſemblance to Yameen, or condition 


vow, as it is a ſuſpenſion of emancipation upon the payment « of a con 


ſideration.— The ſum of five hundred dirms, alſ 1 oppoſed i to the 
for if the credit 


| grants 
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is itſelf of a dubious nature, it is daubly dubious; and conſequently is 
not regarded. — It. is otherwiſe iii a contract between two -freemen; as 


grauted be not A property, it is uſuryy—whefeds if the credit 
be accounted property, uſury is not indueed, ſince in ſuch caſe it is 
merely property oppoſed: to property. The uſury, therefore, is at all 
events dubious; and where dubious uſuty occurs in a contract which 


that is in every ſhape « a contract, and conſequently eee of 


” credit ee n in. it eee a ſemblance of r 51 Ah 
9015 16 Deb CON - Oe 16h? A 4 181 

* a 0 ck blond * enter into a n of Kitabat i in en 0¹ 

of two thouſand dirms, on a credit of one year, withihisflave whoſe 5" 
value is one thouſand, and afterwards die, leaving no other effects but 
this ſlave, and the heirs of the deceaſed had not acceded to the credit 
granted, in this caſe he [the ſlave] muſt pay to thirds of his Kitdbar 
imc and agree to pay the remainder within the term of 
credit, or he again becomes an abſolute ſlave. This is according to 
Hanegfu. According to Mohammed he muſt pay two-thirds of ane 
thouſand immediately, and the remainder within the term of credit; 
becauſe as it would have been lawful for the maſter to have remitted 
the remainder altogether, by making the ſlave a Mokdtzh in conſidera- 
tion only of his value, it follows that he was at liberty to poſtpone it 

to the term of credit ſpecified; in the ſame manner as where a ſick 
perſon enters into an agreement of Khoo/a, with his wife, in conſidera- 
tion of one thouſand dirms,” on a credit of one year, and dies, ome tf 
no property, except thoſe thouſand dirms, and his heirs had not acceded ,. 
to the credit granted the wife ;—for in this baſe the credit i is never- 
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deceaſed was at liberty to have pronounced a divorce upon his nh 


without receiving 8 8 conſiderations, it was N 0 in a ſuperior 
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theleſs valid with. reſpeckt to the whole ſum mentioned; becauſe as the 2 


N 40 0 Ae dane RY Weine of ha w) meaning a dine cine The 
caſe here conſidered turgs entirely upon the general Tei a dying perſon is not at liberty 
to perform any act which might have'a tendene 
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ſent of the - 
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expires upon 
his deceaſe ; 


and the Mo- 
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degree lawful for him to poſtpone the erwin to the term of eredit 
Specißed.— The argument of the two Elders is, that the ſum in queſ. 
tion (namely the two thouſand) 1s the conſideration for the Whole of 
the ſlave's perſon, whence it is that the Jaws concerning conſiderations 
obtained with reſpect to it; and as the right of the heirs is connected 
with the return, namely, with the ſlave's pee, ſo it is in the ſame 
manner connected with the conſideration for the perſon. N ow agree- 
ing to poſtpone the conſideration is in one ſhape a derclition; and it 
is therefore regarded as applying to one third of the whole property 
named. It is otherwiſe in the caſe of Khoala; becauſe as, in that 
caſe, the eonſideration is hot oppoſed. to property, the right of the 
haeirs is not connected with the return, namely, the uſe of the wo- 
man's perſon, whenee'itis-that/their right is alſo unconneRted with 
the conſideration for it. —Analogous to the difference of opinion inthe 
preſent inſtance, is that which obtains in the caſe of a fick perſon 
ſelling his houſe, valued at one thouſand dirms, for three thouſand; on 
one year's credit, and then dying. and leaving no effects except the 
price abovementioned; for in this cafe, according to the two Elders, 
the purchaſer muſt be required to pay down two thirds of the whole 
price immediately, and the remainder within the time promiſed. of 
to diflolve the contract of ſale whereas, accore ing to Mohamm! 
regard is had to the third of the value, not to the third of what excerd 
the 1 2 85 ;—the drone of which have been ae above. 15 


+ 56 if 


or two thirds IE a kel ent make bis ſlave, 85 at be wee dirns, 2 


of his value, 


if the ranſom Mitts for one thouſand, on a credit of one year, and then die, , leaving 
1 4 1717 1 
—_— property, except the Mokitth, and the heirs do not confirm the 


credit, he [the Mokitib) muſt pay down. two thirds of his value im- 
mediately, or he again becomes an abſolute flave, according to all our 
_ doctors; becauſe as this caſe involves a Mobabdt with reſpe& both to 


the flave's value and to the credit granted, W is Varese d 
one third wien reſpect to both. fr | a Ne 
75 {He 
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or. . A Perſon —— a Kithat on eber of: a Save. 


* 


conſideration of one thouſand dirns, in this caſe, provided he pay 
thoſe thouſand on behalf of ſuch, {lave, he [the ſlaye] ! is free; 3. or, if the 
ſlave receive intelligence of the contract, and accede to it, he becomes 
2 Mokdtib. . The nature of this caſe is that a free perſon, ſays to the 


malter of a {lave, .* * make your ſlave a Mok4t4b, in conſideration of one 


< thouſand in, on this condition, that if I pay you the ſaid thou- 


«+ ſand, he ſhall be free,” and the maſter accordingly makes his ſlave 
a Mokdtib ,—in which caſe he [the ſlave] is made free by the freeman 
in queſtion paying the money, agreeably to ſtipulation:—and if the 
ſlave accede upon receiving intelligence of the tranſaction, he becomes 
a Mokdtib, becauſe the contract was ſuſpended, upon his conſent, and 


his acquieſcence i is conſent.—If, in this caſe, the freeman in queſtion 


were not to add, CE above, 6 on this condition, that if I pay you the 
_ « fad thouſand, he ſhall be free,” and afterwards pay the money, 


ſtill analogy would fu ggeſt that the ſlave is not thereby emancipated, 


becauſe in this inſtance no ſtipulation has been made for his freedom, 


Geis n 


* 328 
> 


Aflave is free 
upen another 
perſon en- 


f for - 


E E 


or, on proc 
ing to the en- 
1 he 


Mokatib. 


and the contract 1s ſuſpended, in its effect, upon his conſent. He is, 


However, emancipated 1 in this caſe alſo, on a favourable conſtruction, 
becauſe an abſent, ſlave ſuſtains no injury from his freedom being ſuſ- 


pended on the condition of a freeman paying his ranſom. The con- 
tract of Ki abat | is therefore valid in this inſtance alſo, and remains 


ſuſpended, in its effect, upon the aſſent of the ſlave, merely with re- 


ſpect to the thouſand Arm being obligatory upon him, (Some lay that 


5 is the caſe ſtated by Kadeoree,)—It i is to be obſerved that, in this 
| 1 2 „ 8 TO caſe, 


| | MOK/ATFB'S' Boo NIR 
t caſe}: the freeman, where he pays the unn himſelf, is not entitled 
to any thing from the "ae gs ſo SEE he Weg Wee I 
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ciel: I i flave agtee to a contract of Ki12hat on bebelf of hinſelFang 


engaging in 


a Kitabat for another ſlave, who is the property of his maſter, and abſent, in this 
ee wack caſe, whether the ranſom be paid by the ſlave preſent, or by che ab- 
ſentee, they are both emancipated.— The nature of this caſe is that a 
ſlave ſays to his maſter, make me a Mokdib, together with ſuch an 
6 abſent”! 'flave; in conſideration of one thouſand derms,” and the, : 
mater makes'thein' Mo#dribs accorditigly, which is valid, on a fag” 
vourable conſtruction Analogy would ſuggeſt that the contract 5 
valid with reſpect to the preſent ſlave only, as he has a power oyer 
his ow perfon' ;—bot that it is ſuſpended with reſpect to the abſentee, 
as the one who is preſent has no power over his perſon. The reaſon 
for a more favourable conſtruction is, that the preſent flave, in firſt | 
referring the contract to himſelf, rendered himfelf the principal, and 
the abſentee a dependant ;—and a contract of Nitdbat of this nature 
1s agreeable to law z—as where, for inſtance, A female ſlave is created 
a Mokdtibd, in which caſe her children are included i in her contract of 
Kitdbat, inſomuch that they alſo become free upon. her. paying the 
ranſom, without any thing being incumbent upon them.—It being 
therefore p poſſible, in this way, to allow validity ta the contract, the 
preſent ſlave 1s conſequently empowered to agree to the contract by 
himſelf; and hence the maſter is entitled to take the whole ranſom 
from him, [the preſent ſlave, ] ſince, as he is principal, it all reſts upon 
him: but nothing is incumbent upon the abſentee, as he is. merely a 
dependant. —Whoever, alſo, of the two ſlaves, pays the ranſom, they 
are both free: and the maſter may be buen to receive it from 
whoever of them makes a tender of it; from the preſent ſlave, be- 
cauſe it is from him that the debt 18 due; for from the abſent ſave, 
becauſe, although the debt be not due from him, yet it is by the pay- 
ment thereof chat he obtains his freedom; —in the fame manner as 
Where a . makes a tender of his debt; in which caſe the pawn- 


holder 


cnA. V. MORKATIB S. 8 


holder may be compelled to accept it, becauſe of the pawner having 
occaſion to redeem his pledge, although there be no debt upon his- 
perſon. Upon either of the ſlaves in queſtion paying the ranſom, he 

has no claim whatever againſt the other; becauſe if the preſent ſave 
paid it, he in ſo doing paid a debt which was owing by him; or if the 
abſentee paid it, he in fo, doing acted voluntarily, ſince he was under 

no neceſſity to pay it. It is YN be obſerved that the maſter, in this. 
caſe, cannot ſue the abſentee flave for any thing; becauſe he under- 
took for nothing, being merely a dependant, it being the ſame thing 
whether he conſented to the contract or not. As moreover, the f 
tract in queſtion is binding upon the pre/e ent —— of its oper», 
ating upon him independant of the abſentee's aſſent, it follows that no 
change is wrought 1 in it by ſuch aſſent. in the ſame manner as here | 

a perſon becomes bail for another without his deſire, and he, upon 
hearing of it, gives his aſſent; in which caſe the effect of the bail is 

not altered, inſomuch that if the perſon who thus gave bail ſhould 

pay any thing on that account, the creditor has no claim wen * 
kann en and ſo alſo in 12 mow inſtance... 


| ' 
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and of her two infant children, it is lawful ;z—<and whoever. of them en ging in 
pays the ranſom has a claim upon the others for their proportions ;— 3 = 

and upon any one of them paying the ranſom they are all free; be- ber children. 
cauſe the female ſlave conſtituted herſelf the principal, and her *. NY 
dren the dependants, for the reaſons ſtated in the preceding example; 


and ſhe'y was Kill more pere than a ee ſo to do. 
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Caſe of a I a date be held in en bet wetn two men, gold ry of tf di 
pave, male Five permiſſion to the other to create'his ſhate in the ſlave Motti, in 


ſlave, ma 


Mokitib by confideration of one thoufind rnit, and that he ſhall take poſſeſſion 
one of two 

partners, of the ſaid ranſom, and this partner accordingly create his ſhare Mold. 
paying Pat ih, and receive a part of the ranſom, and the ſlave afterwards become 


of his ranſom, 


A incapable of completely diſcharging it, he [the contracting partner] 
tothe complete is in this caſe entitled to retain the part he has received, according to 
ij. Hanegfa. The two diſciples maintain that the flave becomes a 1 
£41ib, in equal ptoportions, to both maſters, aud that, conſequently, 
what he has paid is ſhared equally between them.—The ground of 
this difference of opinion between our doQors is, that K31abat is ſuſ- 
ceptible of diviſion according to Haneefa, but not according to the two 
diſciples; in the fame manner as holds with reſpect to manumiſſion; 
for Kitabat is in one ſhape a cauſe of manutniſſion. In the caſe in 
queſtion, therefore,” the contract of Kitdbat takes effect with reſpect 
only to the ſhare of the contracting partner, (according to Haneefa,) 
becauſe of its diviſibility, the uſe of the other partner” s- aflent being 
merely that by it his right of annulling the contract is relinquiſhed; 
(for if he were not to ſignify his aſſent, he might annul the contract.) 
Now the conſent of the other partner to the contracting partner's 
taking poſſeſſion of the ranſom, is a conſent to the ſlaveꝰs paying it. 
The afſenting png, therefore, acts voluntarily * with N s to 
his 


1 1 - 
4 3 , 


Aab. Teberrd; literally, & he dies what he is net obliged to do,” (meaning, in thi 
place, that he, for the preſent, ſurrenders his right.)—The tranſlator does not recollect 
— 98 RES any 


cnar. Ve MO/KATIBS 7 : 
his moiety in the ſlave's acquiſitions. Accordin * the whole taken 


poſſeſſion of belongs to the contracting partner, and the aſſenting part- 


ner cannot afterwards deprive him of any part of it. 
OgJecTION.—ltis a rule that a perſon who acts voluntarily is en- 


titled to reſume what he may have voluntarily relinquiſhed, where 
the end of his voluntary act has not been anſwered as if, for in- 
ſtance, a perſon were voluntarily to advance the price of merchandize, 


and the merchandize ſhould afterwards periſh before he had obtained 
poſſeſſion of it, or it ſhould prove the right of ſome other perſon; in 
which caſe the voluntary ageut is entitled to take back hat he had paid; 
and fo Iikewiſe in the caſe in queſtion, as the end, namely Kitdbat, 
has been, defeated, it would follow that the partner who voluntarily 


relinquiſhed his right i is entitled to. reſume. what he had acted yolun- 
tarily with reſpect to. | 


ws 1 I 8 * &y , 


REPLY,—ln the caſh in queſtion the eds — Fee * | 


ceeded voluntarily with reſpect to the Mokdib, who, upon failing in 


his engagement. again becomes an abſolute ſlave; but a maſter 
m a debt from his ſlave; and hence it is that the volun- 
tary agent cannot, in Ws project ahnte, reſume w hat he bod * 


cannot cla 


linquiſhed. 


1 


According to the two diſciples, on the contrary, an \affent to to the . | 
Kitdbat of his partner's ſhare is, in fact, an aſſent to the Kitdbat of a 


the whole ſlae, as they hold Kiadbat to be indiviſible. The contract- 
ing partner is therefore a principal with reſpect to one half, and an 


agent with reſpect to the other half: conſequently the ſlave is a Ma- 


4atib to both; and as whatever, of his acquiſitions, may be received 


ti ours between We r 


. 
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any /ingle dem 050 which would convey the nit meaning, for which reaſon, 440 


to avoid the obſcurity of a paraphraſtical tranſlation, he has, a little further on, rendered 


other to the idea of the author. 


ben 8 
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the participle r a term which een more e than any | 
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Caſe of a by 


partnerſhip 
Mokatiba, 


bearing KK: 


child to her 
two maſters 


ducceſlively. 
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28 two men Eee We . partyerſhip | nal. to 4 Ae, | 
2 one of them afterwards habit with hers, and, the bring 
child. and the cohabiting partner claim it,— | od che ne tner af- 
terward ds cohabit with her, and ſho bring forth any bench. aud thi 
other partner claim, that child. and the ſlave be Alter vards unable 
diſcharge her ranſom,— —ſhe,,.in ſuch «aſe, HECOMES, an 


the former partner. The 3 5 this is, that ups 


owners firſt claiming a child born of her, his claim Was alid;..becauſa 
of his right of property; and his ſhare became Am- lil alid toihim e en- 
vlufively; for a Mo#dtibs is incapable of ſhifting from the property of 
one perſon to the property of another. Hence h ſhare alone became 
Aut Walid * ;, (as in the caſe of a Modabbirk. held in. partnerſhip. be- 
tween two; that is to ſay, if two perſons unite * granting 2 T 

to their joint female ſlave, and one of them afterward t 
her, and ſhe produce a child, and the cohabiting partner ; 
ſuch caſe the parentage of the child is eſtabliſhed-in/#his partner, and 
bis ſhare alone becomes Am- Malid; —and ſo like wiſe in- the} eaſelin 
queſtion ;) — and again, upon the other maſter chiming the ſesond 


child, his claim is alſo valid, as his right of property in the ſlave exiſts 


with regard to the appearance, becauſe of the endurance of the con- 
tract of Kitabat. But upon the ſlave proving unable to diſcharge her 
ranſom, the contract of Kitabat becomes the ſame as if it had nevet 
exiſted; and it then becomes evident that the ſlave is Wholly an An · 
Malia, becauſe the contract of Krtabat, which was the obſtruction to 

her ſhifting from the property of one perſon to the property of another, 
is anos. Conſeruentlys as the cohabitatian:of — ae, 


* ane eee eee eee An- — 


to his ſhare, and was not imparted i in any pect to the ſhare bf co-partner. Ibis is 
the literal ſenſe of che FINES, It oo "ag F erfior "oaks | ako "wad f 
| Was 
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as having become pro rietor of that partner 8 ſhare, in virtue of the 
ſhve bebomüng IT An Walid to Himſelf. In this caſe, Alſo, 
an half At} [fine of treſſßa pale ba account of the flave is incumbent on. 
| the pri0# cohabiting partner, Becauſe of Bis having Eohabited with a 
nerſhip fave." ' 1 2 Are, cohabiting partner, oi the other hand,” 
is ; reſponfible for ah àtofement to the amount of the Cuplele fille; af TY 
he muſt alſo pay the other partner the value of tlie rn child, ogy: 
parentage of which* is eſtabliſhed in him; for he ſtads '45"a Magrbot, 
as his right of property in the ſlave had an apparent t Exiſtence at the 
time of his 'connexion with her; and the parentage of a Mygrvor's' 
child is eſtabliſhed in the Magrvor, and it is emancipated för the value, 
as has been repeatedly explained. As, however, it appears that this 
partner, in having ſuch connexion, has actually cohabited with the 
An. Malid of another perſon, the whole fine is ineumbent upon him, 
not an heff fine! Either partner may, in this caſe," la wfully pay the 
ſine to the Mokdtibd becauſe as long as the contract of K7/2bat'con-" 
tinues in force, the right of taking poſſeſſion of it appertains to her, 
25 ſhe is ſole *:with reſpect to the uſe of her perſon, or the confiderd- | | 
tion for ſuch uſe. But upon her proving! unable to fulfil her part of 
the contract of Kitabat, he muſt account to the prior cohabiting part- 
ner for What ſne has thus received, as it then becomes evident that e 
is ſole with reſpect to the uſe of her perſon. All this is according to 
Hanegfa. The two diſciples allege that the ſlave, upon claim being ; 
lid to the firſt child, becomes wholly an Am Walid to the firſt part- - 
ner, and that it i, oOnſequently, utterly unlawful for the other 
partner to have afterwards any connexion with her; becauſe all au- 
thorities 3 that Oe te ERIE OY, * OP as 


tale with reſper ve d- by at's 117 # 
Aimborkeent. 2 be means mathe bo a chi. 
Cn —— al ＋ 7 « the late of being mother to 4 thild. 
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to the Mekdtibd,, ſuch, as her becoming, An Am Walid, and. continues, 


far as may be practieable; and this is pradticable in the preſent inſta 


M 0 k A T TBS. | Boor Ern, 


by diſſolving the contract of Kitabat, as it is capable of annulment.— 
The contract of Kitdbat is therefore diſſolved ſo far as is not injurious 


in force With reſpect to other points, ſuch as her excluhve. tight to 
her earnings, and to the earnings of her child, - (lt 15 other wiſe with 
reſpect to a Modabbird; for the analogy. conceived- by Hanegfa between 


a contract of Kitabat and the act of granting a ſlave Tadbeer' is not ad- 
mitted, as between thoſe there 1 is an eſſential difference, Kitabat being 


| capable of diſſolution, whereas T, adbeer is not ſo. 1t1is alſo otherwiſe 


not annulled with reſpe& to any thing which would be injurious tothe 


y Sorme ſay that a motety. of the ranſom is ineumbent upon her; becauſe 


ous to the Maędtibb; —in other words, if the ſale were valid, theicn- 


: ſecond partner, in afterwards cohabiting with her, had connexion with 
the Am: Malid of another. Hence the parentage/of the ſecond child is 
not eſtabliſhed i in him, nor is it emancipated ſor the valde. The 


demur; but he is liable to an Alir, or fine of treſpaſs, ſince, in con- 


and in conſequence of remitting her half the ranſom the ſuſtains lo 
, injury. Some, on the other hand, maintain that the'w#ole'ranſom'is 
On; incumbent upon her; becauſe the er in queſtion was riot anHve d 


with reſpect to the ſale of a Moldtib, as the contraRt of Rita ats cannot 


be diſſolved from the neceſlity of the ſale, ſince this would be ini 


tract of Kjtabat would be null, fince the purchaſer. will, not; aſſent to 
the continuance of the contract of Kitdbat; and in caſe the Nitdbar 
were annulled, it would be injurious to the Moldtib; and a Nidbut is. 


Moldtib.) It is alſo: to, be obſerved, that as the Makdtibd became 
wholly, Am: Malid to the. firſt partner, it neceſſarily: follows that the 


ſecond partner, however, is not liable to puniſhment; becauſe'of a 


ſequence of his commiſſion of the carnal act, either fine or puniſhment 
is unavoidably incurred, and as the latter is remitted, the former is 
conſequently due from him. With reſpect to the obligations to which 
the Mokdtibd'is ſubject in this inſtance, there is a diferenceiof opinion. 


the contract was annulled only ſo far as might not be injurious xo her, 


VVV T 14 except 
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except merely with reſpect to-maſterſhip; in order that the grlt part 
ner may become proprietor, and that me n may in conſequenee ec 

his Am-Wajid; (that is to ſay, the contract i is annulled purely from | 
this necefſity;) atid-henee the effect of annulment will not appear in 
regard to remitting a moiety of the ranſom. It is alſo to be obſerved: 
that the fine oh account of the Matatibd is to be paid to her, as the is 
excluſively entitled to the confideration for the uſe of het perſon; If, 
however, ſhe'afterwards prove iheapable of paying her fanſom, and 
become again Ari abſolute property, the tnuſt pay the faid fine to tl 
firſt partner, as it then becomes evident that he is excluſively entitled 

to the conſideration for the uſe of her perſon. It is alſo to be 6bſerved; 
that in this caſe the firſt partner owes 4 cotnpei ſition to the other for 
half the valve of the flave as à Molbatibd, ( judging from tlie opinion of 
Aboo Tg V;) fince he the firſt partner] has become propitetet of ber 

i a time when ſhe has become a Mokdtih4 He therefore is thus re- 
ſonſible,' Whether he be rieh or poor, 'as' this'is a Zinni Timalkbot, 
or recompentce for an aſſumption of property, becauſe all the effects of 1 
right of property are obtained, with reſpect to the fave; ſuch as the 
legality of generation, right of ſervice,” and ſo forth. Accotding to a 
the opinion of Mohammed, the firſt partner is reſponſible to the ſeconll bo: 

for whatever is the ſmalleſt of the two,—the half value of the Motd. 

zitd, or the half of what remains unpaid of che ranfom; becauſe his 
partner's: right extends to the half of the flave's perfor, if he” be inn 

capable of diſcharging her ranſom, or to the hülf of the ranſom if ne 
diſcharge it. As, therefore, his right embraces two objects, he is n=. 
ttled 1 to o that Me} of ny." which i is the dne. OR 


* . . 


* the eds 80 ſtated; i ele ſecond perdler Woch: not have con- og 4 " 
nexion with the Mokdtibd, bot create his' ſhare of her Modabbir, ad | 
ſhe be afterwards, unable to pay her ranſom, the Tater he ths tus bearing 2 


child to one 


granted to her is null, as it now appears that he! has not conſtituted maſter, and 


bis own, property. Modabbirk, but the property of the firſt partner. debbir ; ns by © 


This ren to the two diſciples, is evident; becauſe (as; they, ,Þ* 
| ; H b h 2 maintain) 


| Caſe of a 
OP 
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5 thiaidtain) the firſt partner beasmetptbpciethh ut hew i in toto, iniconſe- 
quence of making her an Am- Malid, hefore her incapacity to pay the 
ranſom appeared. It is alſo evident, according to Hanegſn, becauſe 


(as he maintains) in conſequence of her incapacity to pay her ranſom, 


it appears that the firſt partner has become proprietor of the Gora 
partner's ſhare from the period of cohabitation, and it thence appears 
that he [the ſecond: partner] created Modabbira What Was not ihis.own 


property. and the validity of 7. # Sg reſts upon right of property: 
contrary to the eftabliſhment of parentage, the validity of that reſting 


upon |affinity;//as has been explained in its proper place. It is alſo to 


be obſerved, that the ſlave in queſtion, in caſe of the ſecond partner 


not having connexion with her, but creating his ſhare of her à Me- 


dab bird, is an Am-Walid: to the firſt partner, as he has become pro- 
prietor of the other partner's ſhare; and the is completely and entirely 
ſo, becauſe of what was already ſaid, that · all authorities agree that 


it is incumbent to make maternity complete. The firſt partner is 
reſponſible to the ſecond for a moiety, of the Akir, or fine of treſpaſs, 
as having had connexion with. a partnerſhip ſlave and he; is alſo re- 
ſponſible for half her value, as having become proprietor of his half, 

in virtue of Ieelid, which requires that he become proprietor for the 
value. The child born of the ſlave, moreover, appertains to the firſt 


partner, as his claim to it is valid, the occaſion; of ſuch vali 


(namely, right. of property) exiſting) in the Gave. This, is the 


opinion of all our 4 on the * which bu. e before 
explained. 99 1 1 0 = F | OI FS (SITY LT SD, * SEAL 1, 

| | NNW 1 hop W 

Ir two \ maſters create their . * a Mobdtib, 5 one 
of them, being wealthy, afterwards emancipate her, and ſhe, aſter 
he, prove unable to pay her ranſom, in 1 this {ls vhs ee is 


to him ., | This] is accordin gto Haneefa. The two ro diſciples roaintain 


rf 097 lap ak K 31010 vt 


f * | That i is to "ag which ſhe i is e 2 to him, and muſt, diſcharge * Fas 
 patary — before ſhe can obtain 3 liberty, 9 
that 


7 
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that ſhe is not reſponſible to him for ſuch helf, becauſe, A gls“ 
quence 4 her ineapacity to pay het rauſom, ſhe again becomes att 
abſolute ſlave, and is the ſame, in fact, as if (he had never been any 


thing elſe In the inſtance, alſo, of one of two partners emaneipat- 


ing his ſhare of a partnerſhip ſlave, there is a difference of opinion 
concerning the recovery of the com penſation for, according to 
Hanegfa, the non - emancipating partner has in this caſe three things at 
his option; he may either emancipate his ſhare, or require emanci- 

patory labour on account of it from the ſlave, or take a be 
for the value of it from his partner ;— whereas, according to the tw]Ü] = 


diſciples, he muſt take a compenſation from his partner for the value, 2 


if he be rich, or if he be poor he muſt require emancipatory labour 
from the ſlave. There i is alſo, in this inſtance, a difference with re- 
ſpect to the Milla, or right of inheriting to the ſlave; for this, accord- 
ing to Hanegfa, belongs to both partners, in proportion. to their te- 
if pective ſhares, provided the other partner alſo emancipate his ſhart, 


or require emancipatory labour, or, it belongs PR ei _ * 


emancipating partner, if the nan emancipator take f 
penſation for the value of his ſhare; —Whereas, ee i to e 
diſciples, the illa belongs to the emancipator, excluſſvely, at all 
events. The difference of opinion upon theſe. three points is o- 
ſioned by the difference between our doctors concerning the diviſibility 
of manumiſſion, as already ſet forth under its proper head. What is 
above advanced proceeds on the ſuppoſition of the ſlave being unable to 
pay her ranſom; for, before her 1 incapacity becomes apparent, .thenon-. 


emancipating partner cannot take a compenſation from the emanci- 
pator, according to Hanegfa, becauſe as (agrecably to his tenets) Many 


numiſſion is diviſible, the effect of his emancipation of a part is e 
to render the ſhare of the non-emancipator like a Mokdtib;. and as the 
ſlave is already a Motiribd, it follows that no change is widught in 
that ſhare by, ſuch manümiſſiou. According t the twd diſciples; on 
the contrary, as manumiſſion (agrecably to their tenets) is indiviſible, 
the whole ſlave becomes free, whence the fion- emanici Rk One 
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is vatitled to take a x compenſation from. the emancipator for the value 
of his ſha ovided he be rich, if he he vi to require 
emaneipatory labour from the flave ; — for as this is a caſe of recompence 
for manumiſſion, the wealth « or poverty 5 the neige obcalions a a 
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Caſe of one WOO one 666 two U abe B hate in a Have Mott: and | 
ns,” the other maſter, being wealthy, afterwards emaneipate his ate, in 


creating his 


ſhare in a | 
wall this caſe the former has it at his option either to take' a compenfition 


bir, and the from the emancipator for half the value of the ſlave, as a Modabbir, 
2 or to require emancipatory labour from the ſlave, or, laſtly, to eman- 
kis mare. cipate him gratis. If, on the contrary, one partner firſt emancipate 
his ſhare, and the other then conſtitute his ſhare Modabbir, this part- 

ner cannot take any compenſation from the emancipator,—but he may 

either require emancipatory labour from the flave; or may emaneipate 
| him gratis v. With reſpe& to the Modabbiz value of the flave, ſome 
k ſay that it is to be eſtabliſhed by appraizers.—Others, again, contend 
that it is two thirds of the value as an abſolute ſlave; and this is ap- 
proved. becauſe the advantages derived from a ſlave are of three kinds: 
or deſeriptions,—firſt, ſale, and the like, —ſecondly, ſervice, and the 

like, —and thirdly, manumiſion, and the;like;—and- as one of theſe is 
done away by Tadheer, (namely, ſals and the like,) it follows that 
one third of the value drops.—lt i is proper to remark; that upon the 
emancipatar paying the Tadbeer partner a compenſation, ſtill he does 
not, in conſequence, become proprietor of that portion of the ſlaye 

for which he pays ſuch compenſation; for a Modabbir cannot ſhift 
from the property of one perſon to the property of another, ;—as/ 

where, for Wt, a Lage e the nave 920 another, and 


1004 23 1405 [4 Wy \ 


* i N 


* A A Tal + ONE EY \f the text, exphining the 1 upon 3 Hanse proceeds 
in this inſtance, is here omitted, as it is exceedingly trifling, and ſomewhat obſcure, and 


the ſubſtance of de has een been an e e . 


\'s 


c. 
he [the Modabbir] ablſcnnds, and the uſurper pays oP rag owner a com- 
penſation; ; in which caſe he does not become proprietor of the Modab- 

bir, but upon his being taken and brought ck, is only at liberty to 
require emancipatory labour from him. one of the two maſters 
firſt emancipate the ſlave in queſtion, the other has three things at 
his option, according to Hanegfas and if he crete his hate à Mitaable, 

his option of taking compenfdrion diſbontitues, but he has ſtill an op- 

tion of emancipatin g the ſlave, or requiring emancipatory labour from 
him, as a Modabbir is capable of either being ematicipated or having 1 
emaricipatory labour required fro Him. 00% Yooſaf atid Aham i! 
have fald that if one of the two maſtels firſt Cönſtitüte his ſhafe iu the oy . 
ſlave Moktib, the emanei ation by the ot parther would 5 7 EP 189g 4 
becauſe as (aCtorditig to ert) THMer is indivi. | 
grants it thereby becomes proptiet6r"of*the'other hed als And 
muſt make a y- itn-fof Balk tte virus, "vw hether he 1 lle he be 


„ #3 #2 5 


of a u obligatiöti el Ak 18 nit ial by Es 4 
poverty of him 410 2 is refpotifhb1#f4t it. —He muſt, Mörse 25 4 
this compenfation'for half the value at the tate of an abſolute” Hae”; 

the flave whotn he has conſtitüted Mobi 18 an "ab; olute ab if | 
on the” contrary,” one of the two partners frſt Mach cipate his ate, 
Tadbter by the <other* pattie?" would he null; Betatiſe (zccorditg 2 
them) mahütmliffion is iffdiviſſtie; whince the ave is chi Ku pated "I 
toto, and therefore tliè point upon Which the validity bf Talk elt 5 
does not here exiſt And in this cafe the emätit tor is reſponbie 

for half the valle of the ſlave, provided he be wealthy; or, if he be 
poor, the ſlave muſt perform emaneipatofy labour fot half his value, 
becauſe this is a Zimthr rt, or rerumpenct fer manumifiin} the ba 
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ali in bi Uses a Mokitib N to ks ad the ſlated payments ſtipulated, 
payments, the magiſtrate muſt examine into his circumſtances; and in caſe he 


3 find that there are recoverable debts owing to the Maldtib, or that he 


Ci be has property in another perſon's, hands, which is likely to be reſtored, | 
indulged with he muſt not precipitate. his decree of inability, but muſt wait for two 
Tn or three days, out of tenderneſs to both parties, to the maſter, i in 

order that he may get the ranſom, and to the ſlave, in A 
that he may obtain his liberty.—The time of waiting is 


at three days, becauſe this is the time granted for making 3 
of the truth of pretexts,—as in the delay allowed to a defendant, for 


the purpoſe of accommodation, —or to a debtor, for the purpoſe of 
paying his debts: hence the time of waiting muſt not exceed that 
term.—If, on the contrary, the Matatib have nothing whatever, and 
the maſter require the magiſtrate to paſs a decree of inability, he muſt 
accordingly paſs ſuch decree forthwith, and diſſulve the contract of 
Kitdbat. — This is according to Haneefa and Mohammed — Aboo Tooſof 
maintains that the magiſtrate muſt not paſs a decree until ſuch time as, 
the Malatib ſhall have failed in two payments ſucceſfively, becauſe of 
a ſaying of Alee, Upon the MoxArin Falling in arrear two payments, 


8 * fuceeſfwely, let him revert to his original fate of an * . Aan: 


* hoon « his inability to complete the payment of is redn. 


' + The ranſom or conſideration = Kitabat is generally flipulated to be paid by the 
ſlave in ſeparate Kis, or lots, at appointed times, which arc here termed by the tranſlator, 


en. 
| 5 | ar as 


CSXRVkool MOKB/MTADNS. 
as from hence it may be inferred that he does not revert to a ſtate of 


abſolute bondage as long as he does not fail in two payments; ſince, 


as the prophet's weer her uſpepds doing upon that circum- 
ſtance, it cannot happen 1 441.6 

2 contract of Kztabat is a contract of | friendſhip and volence 
bend it Höft YakiMte thit M protnft pirvetin 


| eb be ddt ade 
on in it. The time for payadit, ter the arrival of the 


period —— 1 8 other woods, _ the nme credit £-oxpirinigy, 


the Kpftb of fucks Bene as ey afford an opport 
for the paymen ent z). — and it is ths ndi 
after the e pen of the terin of eredit, ed of ſuc 
ime as thay ſerve for experiment, and an a . ave wat a) 
ment; d the m approved time of ſuch delay 18 the tim = CEC 
upon by'the contra ting partics, "namely, the term of the fe: 5 IJ pay- 
ment. As ſoon, therefore, as the term of credit 'of the ſecond. pay+ 
ment is expired, If the ſlave have not paid, his inability t to 1 155 
eſtablithed, berauſe of the lj ple of. Foy e term ot dela 2.5 25 upon by 
tracting barties Abe Argue chk of Hane and d Mol 
| ulme % "namely! V. , inability” to pay, is 1 


fully cſtabliſhed, finge a pe pe rion who is A of mak | 2 . +K one 
payment is certainly V incapable of making 0 0 ue.—-Beßdes, the bag 
ſign of the water 13 to obtain poſſeſſion, "the property y at the EX ra- 
tion of the tetin of credit; and as this deſign is not anſwered, it fol. 
lows that the! contract 077 
farther delay 

to a forbe lane PIO or tre days, as 5 that is aden N 
to enable the Naldribh to make good His payment: this, therefore, is 


14 in 4 


Sabat is aid, unleſs he aſſent. . 2 


not actoumted à dklay. With reſpect to the dependance placed by 
Aboo Yooſaf upon the faying of Alee, it may be replied that traditions | 


differ upon the point in queſtion; for it i is TO that Omar, u 
his Mokdribi proving g. unable to make ment of her f 

ſom, remanded her to her original al ſtate ns abate bondage and. 
Vo. III. 5 where 


nce takes place. Beſides, 


bo her fan- | 
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but the Kira- 


bat may be 
diſſolved by 
his conſent 
evithout ſuch 
delay; 
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where . in point mus en "_ no poſitive inference can be 
drawn from them. it. not) | 


$ 
=” , 
: 


Ir there be a adlere of payment ſubmitted to the Grieß of ſome 


other than the Kizee, or other public magiſtrate, and the Mokdtib 


ſlave prove unable-to-make good his engagement, and his maſter ac- 
cordingly reduce him again to the ſtate of an abſolute ſlave, with his 
{the ſlave's] conſent, it is lawful, becauſe as the contract of Kitabat 
might be diflolvedi'by his conſent; without any pretext, it may con- 


ſequently be ſo diſſolved where a pretext actually exiſts a fortori—I, 


Seen 1 a defect. 


and upon the 


Kitabatheing . 
diſſolved, the 
bondage 
completely 
reverts. 


property in thoſe acquiſitions was ſuſpended; for if the Mokdtih had 


. maſter accordin 87. 


Decree to be 

iſſued on the 

death of an 

inſolvent Me- 
katih, 


complete and binding, a decree of the Kizee, or the aſſent of the 


effects of bondage revert, in conſequence of the diſſolution of the con- 
tract of Kitabat—In this caſe, alſo, all the earnings of the Mokitib 


eſtate, — (that) he is free upon the laſt inſtant of his life, —and 


however, the ſlave be not aſſenting, a decree of the KAzee is indiſ- 
penſably requiſite to annul the contract of Kitdbat; becauſe as it is 


parties, is therefore requiſite to its diffolution ;—in the ſame manner 
as holds with reſpect to a reſtitution of merchandize, aten ſcizin, in 


7" IG 


e a Meter becoming incapable of paying his Ruck all the 


then in his poſſeſſion, belong to his maſter, as they "rhe appear to be 
the acquiſitions of his ſlave. The ground of this is, that the right of 


duly paid his ranſom they would Bs belonged to him, whereas fail- 
ing this, they belong to his maſter ;—and upon the inability becoming 
evident, the ſuſpence, diſcontinues, and the earnings bene to the 


| 


Ir a 222 die, leaving effects ſufficient to 5 his ranſom, 
the contract of Kitabat is not diſſolved; but a decree is paſſed, dired- 
ing that every thing owing by the Meok4tib ſhall be paid out of his 


6 (that, conlequently) what remains, after Paying the ranſom, ſha 
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* go to his heirs, and his children are free.” This is the doctrine of 
Allee and Ibn Maſdood; and our doctors have always acted in conformity 

with it. —Shafei maintains that the contract of Kitdbat becomes null, 

and the Mofdtib dies an abſolute ſlave. The effects, alſo, left by him 

belong to his maſter; becauſe Zeyd Binſabit has ſaid, à contract of 

% Kitabat is annulled by the deceaſe of the Mo#4t1b;”” and alſo, be- 


cauſe the deſign of a contract of Kitabat. is the emancipation of the 
Mo#dtib, and as the accompliſhment of this end has become impracti- 


cable, the contract is conſequently null. The ground, of this is that, 


even admitting freedom to be eſtabliſhed, ſtill it is not exempt from 
one of three conſtructions; for it is either eſtabliſhed after death, as 


happening in conſequence of that event, or before death,—or,. laſtly - | 


after death, in the manner of a ſucceſſion. Noy on all theſe ſuppo- 

ſitions it is a mere nullity: in the firſt, | becauſe, in conſequence of 
having died, he no longer remains capable of being emancipated;— 
and, in the ſecond, becauſe the condition of his. freedom (namely, 
the payment of a ranſom) has not taken place; —and, in the third, 
becauſe a thing is firſt eſtabliſhed and then ſueceeded to, — but here the 
eſtabliſhment of the Motdtib's freedom à priori is impoſſible. The 
argument of our doctors is, that a contract of Kitdbat is a contract of 
exchange; and as it therefore would not be rendered null by the de- 
ceaſe of one of the contracting parties, namely the maſter, ſince the 
continuance of ſuch a contract is both convenient and requiſite, for the 
ſake of giving life to the maſter's right, —it follows, i in the ſame mans * 
ner, that it is not annulled by the deceaſe of the other contracting | 


party, namely the Mokdtib, ſince the continuance of the contract is 


requiſite for giving life to his right a for tiori, his right being of a ſtill 
more forcible nature than the right of his maſter, inſomuch that the 
contract is binding on the part of the maſter, as he cannot of himſelf 
annul it on account of the right of the ſlave, — whereas 1 it is not binding | 
on the part of the ſlave, as he has it in his. power to annul it of him 
ſelf.—lt is to be obſerved, that ſome of the learned hold the ſlave to 
become free after death, in this way, that he is ſtill ſuppoſed virtually 
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to Une? in his ea Moſt lawyers, However: maintain that he is 
free upon the laſt inſtant of his life, in the manner of a ſucceſſion, 

and in this way, that the cauſe of his freedom, namely the diſcharge 
of his ranſom, is referred to a time antecedent: to his death; and that 
therefore the payment of the ranſom by the heir of the Mokdrih 


(namely his ſucceſſor) is equivalent to payment by himſelf ;—and all 
this is ee as is K ans at e in the eee . 4% Stig) 


1 117 a Mobdtih as 1 dds 8 ſufficient to | diſcharge 
on and his s Halen; but leave a child, who was born during the exiſtence of 
leaving 2 . the contract, this child i is to perform emancipatory labour for the diſ- 


child born in 


Kirabat, the charge of its father's ranſom, to a degree equivalent to the payments 
perform Ja- ſtipulated by the father, —and upon the child ſo doing, a decree muſt 
rakes be paſſed, declaring the father to have been free before death ; and the 
3 child himſelf becomes free, as having been included in the "father's 
| contract of Kitabat ;—for as, in this inſtance, the earnings of the 
child are the ſame as the earnings of the Moldtib, it follows that 

payment made by the child is equivalent to payment by the 

father; and the cafe is conſequently. the ſame as if the Mokidrib 

had left behind him Like ao fallitient. for the art 41 8 


ranſom. ob; 13 L548 n 
1 , 5 : TE , 
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Ire Mete, Tra Mikael die, Hübe leavin g ey ſufficient to diſcharge 


1 . 1 his ranſom, but leave his child, whom he had purchaſed + during the 


LS exiſtence of the contract, this child is to be informed that “ he muſt 


ranſom, or 44 either now pay the father's ranſom, or himſelf become an' abſolute 


become a 


fave, © ſhive;?—Thizse according to Haneefa. According to the two ditr 
ciples, the child; is to 5 the ne agrecably to ahh: FP 
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* An drabic W ſo 1 termed. 


I This ſuppoſes his child to have been a flave to RD other 6 (not the ee 
the Mok4tib,) and that the Malatib has purchaſed him from that perſon with a vie to his 
future freedom, which muſt take place upon the Maldiib himſelf becoming free. 


. N and 
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and times of payment ſtipulated by the father; becauſe "RY is the 
rule with reſpect to a child b during the exiſtence of the contract, 
on account of that child being a Mo#4#i6 in dependance from the fa- 
ther, and the ſame reaſon holds with reſpe& to a child purchaſed 
during the exiſtence of the contract,. —whence it is that the maſter is 


at liberty to emancipate ſuch child (in oppoſition to any orfer acquiſi- YE 7h wo P 


tions of the Mokd1ib, as over theſe the maſter has ho power:)—the 
purchaſed child, therefore, is ſubject to the ſame rule, in/this parti- 
cular, with the child: born during theexiſtenee of the contract. The 
argument of Haneefa vpon this'point is that there is a material dif. 
ference between the caſes;=becauſe, as the different payments and 
times of payment are eſtabliſhed by the ſtipulations in the contract, 
they are eſtabliſhed with. reſpect only to any perſon included in itt 
but the . purchafed* child is not included in the contract, as to him it 
has no reference the terms of the contract, therefore, do not ex+ 
tend to or reach him, becauſe of hi being diſtin. It is otherwiſe 
with reſpekt to a child born during the contract, as he was oonjunet 
at the time of the exiſtence of Kirdbat, and conſequer ly che terms of 
the contri extend to hint; and as he is thus includeditthe terms of 
it, he therefore muſt perform Nn r labour agrerably t to "the 


pm ! in ic, 85 M. 8 


— 71128 , ' 7 * * * £ 7 $56 F417 : 
) 141 i 3 2 1 


8 a Mabel purchaſe. his child, and i. de; leaving property If he die fol- 


ſufficient to diſcharge. his ranſom, the chi 
upon a decree Yen g bel, declaring the Mokdtis to be free on the heir, 
laſt inſtant of his 8 with a derte mult. alſo iſſue, declaring, the 
child likewiſe t to be free at that time, as being a dependant « of the fa- 
ther with reſſ pet to Kidbar.— The child therefore i is free, and the 
heir of a Tutu In the ſame manner alſo, the child i 18 free 1 in 4 
caſe where father and child have both become Moldtibs under one 
contract, and the father dies, leaving property ſufficient to diſcharge 

the ranſom .—becauſe the child, if an infant, i is a dependant of the 
faber —or if an adult, — are both regarded as one perſon, becauſe 

of 


1s his. heir; —becau ſe, Þ fre and his 
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Caſe of a 
murder com- 
mitted by the 
child of a de- 
ceaſed Moka- 
tib begot 
upon a freed- 


. woman. 
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of the unity of the contract. Upon a decree, therefore, being iſſued, 


declaring the freedom of the father, a decree is alſo gers FPS 


the — of * cha at the ſame time. 1 e e e 


Ir a Mokdtib is, ani a child, n to ; him ef a RP wins 
ies with debts owing. to him by different perſons ſufficient to 
diſcharge his ranſom, and the child/afterwards commit a murder, and 


a fine of blood be decreed againſt the Alilus of the mother, \ this « 


not amount to a decree of inſolvency againſt the Mo#dt#b ; becauſe i; in 
conſequence of ſuch decree. the effect of the Kitabat is rather con- 
firmed and eſtabliſhed; (for the- contract requires that the child of the 


Mokdtib be annexed to the Mawlas, or patrons, of the mother, and 


that the fine be levied upon them, ſince they are her tribe * —in, this 
way, however, that there was a poſſibility that the father might have 


become free, and might conſequently have drawn over the Willa right 


with reſpe& to the child to his own patrons;) — and the Kdxce decree- 
ing any thing which tends to eſtabliſh, and: confirm the. effect of the 
Kitdbat, does not amount. to a decree of inſolvency againſt the Mekitib. 
If, on the contrary, the Mawl/as, of the mother litigate 4 the right of 
Wi, lla in regard to the child with, the Mawlas of the father, and the 
Kizee decree in favour of the mother's Mawlas, this! is an adjudication 
of the Mokdtib's inſolvency ; becauſe in this inſtance the difference 
between the Maw/as.is not merely incidental, but is brought forward 
on its own grounds, and reſts 1 upon the endurance or diffotuticn of the 
contract of Kitabat ; for if the contract be diflolved, the MoB4tib dies 
a ſlave, and the Wi, 2 of the child goes of courſe to the Mawlas, of the 
mother; and if, on the other hand, the contract continue in force, 


and the payment of the ranſom be connected with it, the Mokdtil 


dies a freedman, and the Wi a of the child ſhifts to the Mawlas of the 
father.- —N ons ning, the Mokdait's being, free © or otherwiſe 


® 0 Lo REM ace har Allis. — See Aa ) This caſe cainot be full comprehend 
without a e to the m of N e and Wille, * 19 


f a 
by * 
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; there 
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there ĩs a difference of opinion among the companions.— Hence what- 


431 


ever the Kizee may decree takes effect; and SOON in << _ 


8 1 75 


en his decree is a deres of e 10 


* 


Ir a nabe 0 bellow any eh upon a Mokarib 90 0 way of alms 925 


and he give the ſame to his wealthy maſter as part of his ranſom, and 
be afterwards incapable of completely diſcharging the ranſom, that 
thing is perfectly lawful to the maſter; becauſe the right of property 
in it has undergone an alteration, as the ſlave had becom 
it as an alms, and the maſter has become fo as a Conſideration for a- 


numiſſion; which is manifeſted by-the words of the prophet, ſpeak- 


ing of Bareerk, „ Thjs is an ALMS 70 him, zut t ine it is a 61p7-oFFER- 
„ ING.“ —It is different where a Mokdtib' gives his rich maſter, or a 


Hdſbimee, liberty to uſe or diſpoſe of vicruall T which have come to 
him as an alms; for they cannot lawfully eat thoſe victuals, becauſe 


e proprietor of 


An alms re- 


ceived by a 
Mokatib, and 


made over to 


his maſter, is 
lawful to the 
latter in caſe 

of the Molã- 

tib's inſol- 


vency. 


as they are the property of the perſon who gave a liberty with reſpect ; 


to them, it follows that theſe' perſons, in eating them, would eat the 
property of another, as the right of property in the victuals has not 
undergone any alteration. Correſpondent to this is a caſe where a 
perſon purchaſes an article by an invalid purchaſe, and then gives an- 
other a liberty with reſpect to it,. for ſill the article is not lawful to 
this other, — whereas if he were to make a formal conveyance of the 
article to him, it would be law ful. What is here advanced proceeds 


on a ſuppoſition of the Mok4tib proving unable to pay his ranſom, after 
having give * re ma article in hat oh a a = of e . 


** 


TR. | 
FS þ by 


* Tt is common to beſtow alms üben  flaves, with 3 a view to enable chem to purctiah 


their freedom and a portion of the Zakit, or public alms levied by OR is n ; 


to them for this purpoſe. (See Vol. I. p. 53.) 


+ Literally, © renders free [ Mobab] to his rich maſter, or a a Hihimee, Mane be. us 
The point upon which the reaſoning here turns is the diſtinction between merely giving 2 
perſon permiſſion to do as he likes with an 1 r. and r it over to Gora wb a een 


nn and inveſtiture. 
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Caſe of an 
offence com- 
mitted by a 
ſlave, who is 
afterwards 
made Mokatib 
by his maſter. 


is that the baſeneſz does, not ex 
zaker, who,incurs a degradation, which it. ig not law ful. for a wealthy 
Per ſon to 10 ubject bimſelf ho witten, necefMty,rm por for a Hgſhimee, 


oi 


MOKATIBS Book XXXII 
the contrary, he be infolvent before he have ſo given it, in this caſe alſo 


the ſame rule obtains, (according to the Rawdyet Saberbz) —in other 
words, the article is lawful to the maſter.— This, according to AAo. 
hanimed, 18 evident, becauſe (agreeably to his tenets) by the inſol- 


vency of the Mokdtib an alteration i 15: wrought in the right of property, 


ſince upon this appearing, the maſter becomes proprieter af his ac- 
quiſitions, by a new right Hand it ig alfo evident, according to. Abs 


Youſof, notwithſtanding the maſter's rigbt of property be eſtabliſhed 
by the Maſatib s infolyency3—the reaſon, however, according to him, 


k in the alma, but in the act of the 


becauſe of. his, 


{aperior, rank: vn the maſter is, not found. in theract 
of taking, and he, there c 


wa rel es g pilgrim or traveller Who ar- 


| rives at his qwn country, on a hauper who, becomes ealthyn--and 'in 


whoſe bands there fol remains & part of the alms:theyihad received; 
for ſuch remaining, part is la / ful to them and, on the ſatne prin · 


ciple, if a Mp&4tih, become. free: and; acquire: wealthy, Gill any. ching 
ae een e eden ave raceivad is. Jaw fultte him. 
7 5 59 N F 715 TH * pi 1 Fan "V3 t {11 TH: h Mev 37 510 nun N. AN da 


I Wiegen en and: his maſter, mot being informed 
eate him a Mokdtiby and he [the Matdrib}: prove inifobrent; 
the. maſter. muſt in this caſe either part with him, im recompenceifor 
the offence, or pay an atonemnent for it; ſuch being) the origaial rule 
in offences committed by ſlaves. The maſtery) mmored ver. was not 
aware of his offence during the exiſtence of Nitabut, ſo as to embrace” 
the option of paying the atonement ;. and at any rate, the Kirabat” 
would at that ſeaſon; have deprived him of the.alternativey agitayoold 
have prevented him from parting with the offender : but upon the Ki- 
bat failing the original rule reverts. In th ame mannerralſb, if a 
Mokittib commit an offence, and the Kück neglect to dere a Hur 
for the offence until ſuch time as he Ithe MEG] proves ink Tj 


2 the maſter muſt in that caſe either part with him, or pay an atoue- 


ment; 


Caar. VI. _ 0 K A T 1B 8. 
ment; for on the Kitdbar, which was the obſtacle to parting with 


him, failing, the original rule reverts, as above mentioned. If, on 


the other hand, the Kizee'had' decreed a fine for the offence hüllt the 
ſlave was a Mokdtib, and he'[the ſlave] afterwards prove inſolvent, it 
| ſthe fine] is in that caſe a debt upon him, for the diſcharge of which 
he muſt be ſold; becauſe the right of the avenger of the offene in 
queſtion to the ſlaveꝰs perſon ſhifts to his value, in conſequence of the 
Kizee's decree. This is the doctrine of Hanegfa and Mohammed; and 
 Aboo T voſaf alſo laterally adopted it. He [A 77 coſaf ] had before held 
it a maxim that the ſlave ſhould: be ſold on account of the fine, not- 


withſtanding he were to prove inſolvent antecedent to the Kilzee's' de- 


cree; (and ſuch. is the opinion of Zifer ;)- beexuſe, as the obſtacle to 


the maſter parting with him (namely, Kitabat) is eſtabliſhed and ex- 


tant at the time of offence, it follows that upon the occurrence of the 


offence at that time, the value of the ſlave becomes due; —in the ſame 


manner as holds with reſpect to a Modabbir or Am · Malid; that is to 


fay, if a Modabbir or Am-Walid commit an offence, their value is due, 
ſo likewiſe i in the preſent inſtance. The argument of Haneefa and 
Mohammed is, that the obſtacle is capable of failure, ſince it is poſſible 
that the Moldtib may prove inſolvent, and conſequently become again 


an abſolute ſlave. As, moreover, the right of the avenger of offence 


does not ſhift to his value on the inſtant, it therefore remains ſuſpended 
upon a decree of the Kdzee;—in the ſame manner as where a pur- 
chaſed ſlave abſconds before the purchaſer has taken poſſeſſion of him; 
in which caſe the diſſolution of the ſale depends upon a decree of the 
Kizee, as it is ſtill poſſible that the ſlave may rcetura.—lt is otherwiſe 
with reſpe& to a Modebbic or Am-Walid, as Iſtee/dd. is POS of 
9 or een. under ur kranke whatever, i tinte 


© Ie the maſter of « Mable dies. the gente of Klar is As 
folved, in order that the right of the Mołdtib may not be annulled; 
for Kitabat operates as a eauſe of freedom, and erden is the right 


7 


A 5 of: 
Kitabat is not 

. diſſolved by 
the death of 
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of the Mokdiil and as, whatever is the right of a perſon, the 


cauſe thereof is alſo his right, it follows that the Kitebat is the right 


of the Mok4tib,—Now a right is not annulled by death, in the ſame 
manner as a debt owing from any perſon is not annulled by the 
death of that perſon.— The contract of Ritdbat, therefore, is not 


diſſolved: but the Małdtib muſt be told to account for his ranſom 
to the heirs of the deceaſed, agreeably to the payments engaged 
for in the contract; becauſe, as that is the mode in which he is 
entitled to freedom, and as the cauſe of his freedom has alſo been 


thus preſcribed, it conſequently continues ſo without any altera- 
tion, — It is to be obſerved, however, that the maſter s heirs are 


his ſubſtitutes with reſpect only to receiving or exacting pay- 
ment of the ranſom.— If, therefore, one of them emaneipate his 
ſhare in the Modi gratis, ſtill his manumiſſion does not take effect, 
as he has not become a proprietor of that ſhare, a Mokdtib not dene 
a ſubſect of inheritance.— The ground of this is that as a Maldtib 
cannot become a property in virtue of any other cauſes of right 


of property, (ſuch as ale, gift, and fo forth,) ſo neither can he in 


virtue of inheritance. If, however, all the heirs unite in emanci- 
pating the Mokdtib, he is free; becauſe his ranſom is in this caſe re- 
mitted; for the manumiſſion exempts him from it, as it is the 
right of the heirs, and ranſom is a ſubject of inheritance; — and 
upon the ranſom being remitted, he becomes free of courſe, —in' the 


ſame manner as where a maſter exempts his Me#4ib from ranſom. 


Where, on the contrary, emancipation is granted by only one 


of the heirs, an exemption from his ſhare [of ranſorn] | is not eſta- 


bliſhed ; | becauſe the manumiſſion above deſcribed is rendered an 
exemption, in the manner of an eſſential requiſite, or thing taken 


for granted, in order that the freedom of the Ma&dtib may be 


valid and effectual. Now manumiſſion i is not eſtabliſhed by a partial 


_ exemption, or a partial payment, with reſpect either to the whole 
or 1 a Hows of the: Mokdrib; and 6 the ee 00 
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be eſtabliſhed ; becauſe where that which. requires (namely, manu- 
miſſion) does not appear, that which is required (namely, exemption) 
cannot be eſtabliſhed ;—and if, on the other hand, the Motdtib were 
exempted from the bh of the ranſom, in conſequence of emanci- 
. a part of the * it you ho abſurd, becauſe the right 
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ILLA literally means affitance and friendſhip. In the 
| 2 language of the Law it ſignifies (according to the expoſition 
. 5 in the Indyat) that mutual affiſtance which is a cauſe of inheritance. 
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Willa is of WIILA is of two fpecies or deſeriptions. I. Willa Irdlit +, 


two deſcri 


tions, Trtaki (which is alſo termed Willa Nigmit 4.51 the occaſion.of which i is man- 
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* There is no ſingle word i in our r language filly exproſing of this terms. "The ſhorteſt 
definition of it is © the relation between the maſter (or patron), and his Bau „ but even 
3 ä is does not expreſs the whole meaning, 


| + The Willa of manumiſſun... | r The Will of unk or of fave. 
miſſion, 
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miſſion from 1 of property, (according to the Rawdyet-Sabeeh,) 
whence it is that if a perſon, become proprietor. of his kinſman by in- 
heritance, ſuch kinſman is free, and his Villa goes to that perſon.— 
II. Villa Mawaldt *,. the oecaſion of which is a contract of Ma walli, 


[mutual amity——gr patronage and.clientage, ] as ſhall be explained in 
its proper place. The occaſſon of the firſt ſpecies, Seats, being 


manümiſſion, and of the ſecond, a contract of mutual amity, they are 
termed the WILL A. of manum: 
by a reference of the effect to the cauſe. Both ſpecies, moreover, 
bear the characteriſtic of Mbance: —and as. the Arabs were accuſtomed 
to afliſt each other in various ways, and the prophet interpreted ſuch 
mutual aſſiſtance into Willa of both ſpecies, he uſed to N. of them, 
indiſeriminately, be They have WII. A People among them,” and alſo, 


* They have Har rzes [form confederates] among then” by which 


Jan, or the WIIL A of. mutual amity, 


337. 
and Me- 


laſt is underſtood” the Telation of Mawla 25 as the Arabs were 


xccuſtorned to 0 confirm their contracts 25 Mawaldt, f mutual amitx, 


by daths. 43 nl : N 4 $4 1 0011 Th: 
. © TT | 


an Wo! 0h | Wo Ent tn 


* * f 1 
5 1 av Th 5 * g a A — 
7 a ö 1 1 
Vl 1191 


Ix a maſter ee * ſlave, the win TA of och 7 appert 1 
to Meru: the prophet has ſaid, by: Ti The WILLA ef. @ ſlave be- 
* longs to the perſon. who emancipates bim; and alſo, becauſe ſ᷑ two 
conſequences ariſe from manumiſſion; I. Liability to the Dey, or fine 
of 12 the cauſe of "which t Baſh 1 ar anc 0 
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* we Wille of mtu) ci or of enfrog 53 hed 5 fc ri | 105 * 


+4 The paſlage between the arochets is in ſome. Ae ih td affords. un 1 


The Villa of 


a ſlave a 
tains to 


emancipator, SE 


renderin 
him liable to- 
fines incurred 


by the ſlave, 


inſtance of the great liberty occaſionally taken by the Mol 10 employed i in the compoſition 
v 


of the. Perſian Heddya; for which inds they Vine endeavoured to apologize, by alledging 
r glaſenels and obſcurity of the original text. See #atrodiufery addreſs] The 
* nk A re off likewiſe, in effect, gives life to him by the, deſtrug- 
co equen attaches him; IKEW! ,in e ves 11 im 

© tion of his ang - Whenice he inhlerts if him; and 5 Wi i la, 1 ape to him, re- 
„ ſembles relationſhip; and allo, becauſe [there muſt he] An acquiſition for a furrender. 
What is mentioned of © the liability to the fine of blood being induced by manumiſſion” is 
3 6.608 nein. (See Moakil.) BS. 


verbatim thus, —**. becauſe. be zſſiſts him thereby, and 


tained 


1 


him with 4 
right of in- 
heritance. 


 andendowing tained by means of manumiſſion; ; and, II. — 6uhecdtfs the 


his bondage; and conſequently inherits of him. The relationſhip! of 


4118 inherits of his emancipator, where he i is deſtitute of kindred; 


before quoted; and alſo becauſe it is recorded that upon a freedman of 


having left a daughter, ) the prophet divided his effects equally be- 
tween this daughter and the daughter of Hamax. It is alſo proper to 


W I IL. L. . 1 


Pe, 


emancipator has given life to the emancipated by mens of re 7 4p 


Willa, moreover, reſembles relationſhip of blood, with' reſpett to in 
heritance, and the obligation of atonement by ſine, the prophe 
having ſaid, 11 relationſbiy ef WIBEA's is ke the na con- 
cc * ſanguinity.” | ils: 
ihre Frof this it would "follow chat the emancipated 


(and ſuch i is the opinion « of Haſan Bin Zeeydd ;) whereas it is 43 
wiſe.” va eee 


. 434 : 


"RevLy. —An emancipated! dave s a ranger * regard. to his | 
emancipator, and conſequently does not inherit of him. The eman- 
cipator” 8 right, moreover, to inherit of the emancipated, | is founded 
on a particular text of the Kon Ax, 1 in oppoſition to analogy, which, 
therefore, muſt not be abandoned or departed from with reſpect to any 
other inſtance of inheritance. _ 

— Another reaſon, alſo, why the Willa of an x emancipated ſlave apper- 
tains to his emancipafor is, that there muſt be an acquiſi tion for a ſur- 
render, - or, in other words, an advantage i in lieu 18 a loſs; : and 2, in 
conſequence of emancipation, the property involved! in the flave is de- 

ſtroyed, the Willa thereof conſequently belon 8³ to his | ernancipator.] 
It is to be obſerved that a woman is entitled to the I; [la of her eman- 


cipated ſlave in the ſame manner as a man ;—becauſe of the tradition 


 Hamazd dying, and leaving a daughter, (Hamax alſo being dead and 


obſerve that manumiſſion for a compenſation, and manumiſſion 20 77. 


mo LOU, 


out a compenſation, are alike with . to this W as + the radit 
abovementioned is abſolute. 2 1 230 l Lan T (dare 


j | 
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Ir a perſon emaneipate his gere, engaging; at the fre time, "that A Ripulativ | 
«© he will not claim the right from hirn,“ ſuch engagement is null, en 8 


> claim to dn. 


and the Willa appertains to the emancipator notwithſtanding; becauſe beritance is 


invalid, 
the condition here mentioned i: IS contrary | to the text 125 the Kox AN ] 


and! is We vettly Gaya RSG g hula Dicks aa aid x CET ON 


* d r a * 


1 TE WEE! 


rox a Mokdtib paying his ranſom he is 748 and the Willa. " The ill of 


Jon ongs to his maſter, although he become free after his [the m maſter's] 22 by 
deceaſe ®; becauſe he becomes free i in conſequence c of a contract * — 


e 


 Kitabat to Which his maſter was a party; and as a Nobdtib, like a maker ; 
Meodabbir, is not a ſubject of inheritance, he is conſequently emanci- 
pated while the 1 n ſter's right of Propert! continues. — The ſame rule 
alſo holds with reſpect to a flave * whole mater has bequeathed him 
manumiffion;—or a flave whom : a per ſon directs, in his will, to be 
Purchaſed and ſet free upon his deceaſe,—for the at of the exe- 


N. 


cutor, after the teſtator 8 b, is equivalent 0 the * of the 
teſtator. ee e eee eee 
" Onjzcrion, —The' ATT in queſtion. cannot be conſidered Cad 

emancipate d from the tefator, except where he i is his, actual | pro- 
perty; and he diſcontinues from being his Property becau ſc s of his. 
death. 6 i JS nene | | 

> Reviy.—The 1 whole eſtate. of the teller is regarded as his prov 
perty as long as there i is OG: —that is, until his Will be bee 
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1 4 matter of * die, his Modubbirs hr Am-Walids are free, and the ſame 
(as has been e in 2 of mamumiſion,) and the Villa of , 
them 1 0 ; : MY , as. be, qpanciots ther, by ene; them W 


25 ; F N þ — % THEN 1 k LAY v 
1 | 2 1 | 0 
* In which eas the Wile apprtain 0 his ben. I 4 Deſcending; as a heritage. 
to his heirs. f % T5 71 1 * | . 3 
N 4 4 7 g . 4 Ir 
. * "Y | l 4 * 


440 ʒ Kr a Kr 
and flaves, Iz aA perf become proprietor of 4 "relation. A probibited ; 


9 8 


by affinity. degrees; ſueh relation is free, (as has been ex plain ned 2 the ul. 
of manumiſſion,) atid the i la of him belongs 101 bis eee dn; af! he is 
FRA fo wh 4 v.08 4 N — 5 ** 9 190 1 | 
\ ene nnn ene Vl _ tl l 10 0 W W. bY 1, © \g" ) 35 * 0 vY 
In the eman- Ir a axe: marry; the female llave of any perſon, and fü become 
cipation of a 5 
5 pregnant fe pregnant, and her maſter mu b hen ſhe is ee tree, 
male ſlave, 


the Willa of 
the fœtus be · 


"hm belongs to her maſter, and f neuer can ſhift Fon Rünz becaufe he has 
1 emancipated it, not as a dependant of the mothery but inde pen andy, 
| and of itſelf, as being a portion of the mother, and it is cap: ble 
ſo emancipated. The il la of the child, therefore, cannòt Mift from ö 
him, becauſe the prophet has faid, '* e Wr Ea Belongs lo the fer. 
e ſon who emancipates.''— The ſame rule holds if the female fave 10 j 
delivered of a child at any time ſhort of fix months froh the date bf 

Her manumiſſion, becauſe:i in this caſe the 'exſtence'of the fpetus at the ; 
time of manumiſſion is certified; The fate rule alſo Holds if he be | 
delivered of tue children, one within the fix"rhonths, rp the other 
after they have expired; becauſe thoſe are thin, as Pabllig been be. 
ere er one et "ty is otherwiſe, whete 1 7 Mie, 12 10 


ac 

At 

5 ee as that is 00 a by ere: and a, 1 whic an 
8 15 0 $I | g Aike vol 


2 77 ih | 
» 0 4 1 2 { 1 
„ e AAS 236, 14-201 Ae %% Ny * 21x "A if 


bat if he be , Is the fene Par: ed above. 8 echt 


not delivered 


- within fx fix months from the date of manumiſſion, the Willa belongs to the 
— mother” 8 maſter, becauſe the child is in this caſe free ar is gend: of 
her manumiſ- he mother, and is therefore a dependant of her with reſpect to the 
gen Willa. As, however, in this cafe," it is not Certain that the child ex- 
ee ee e iſted at the time of . ſo as that it ſhould be exancipated : 
ncipator, 1 5 | independant * 


ii 1 11 N 
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independantly and of itſelf, if the father by afterwards etnancipated the 


Willa ſhifts from the maſter of the mother to the maſter of the father, 's 
becauſe of the child having become free, not of itſelf, but depend N 


antly. It is other wife where ſhe produces a child within ſix months; 
for in that caſe the Willa would not ſhift from the one maſter to the 


other. The ground of this is, that Milla ſtands in the ſame predicas! 
ment with parentage; for tlie prophet has fd, W. 1 a rela- 
* rionſhip/as much uc the relationſbip of parentdge,” und cine be fold, __ 
given away, or inherited.” — — WR” — 
rentage. is eſtabliſhed: on the part of the father fo o all is PAI _ 
des, the Milla was referred tö the mother's: maſter? of fecefftty, 
7 beqauſe of the father's incapacity but upoh the fatter Ve. 

ing capable, the Mills reverts" to his maſter zin the fate Tatil 
ner as s the child of au aſſeverating wotnan vis of neeeſſſty referted to 
her family; but if her huſband} afterwards retract his affertiont e a 
parentage of it in then eſtabliſhediin him. -AIt is otherwiſe Where à fe- 
male ſlave is eancipated during her edit from the death of her ub 
band, who was a Mok, and who has left effects ſufficient to diſ- 
ch arge his ranſom, —and. the brings forth a child at any time wichin 
two years from the time of his; deceaſe; hecauſe in this caſe the H,] 
of the child appertains to the maſter of the mother: for às it is ers ; 
impoſſihle to refer tbe conception to a pęriod ſubſequent to the fathers 
deceaſe, | Muſt therefore, he referred. to ſome time duting his liſe — 
and as the foetus exiſted + at- the time of her manumiſſion, the Ila 
of it thereforg belongs to the mother's maſter, ſinee he has emancil- 
pated the Child by itſelf and —— anty It is alſo otherwiſe here FE 
female ſlave is emancipated whilſt in her Edit from divorce, and brin 
e endes des enges das, ui dr rl in, of 
miflion ; 1 for in this eaſe alſo, not withſtanding her huſband be Ertan 5 
cipated, ng the child belongs to the mother's maſter; Whether” coi 
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ee „ oF pudizted i 10 canſequence;of Ln. 459V3 05 oft. 2 ©. in wk 
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the divorce the: was under be reverſible or mrevenſible. > helougs "> 
him in the caſe of irreverſible diyggce; hecauſe after ſuch, divorce the 
begetting of the ghald;cannot be attributed to the father,.as his Having 
connexion with the female ſlave in. queſtion after an irreverſible divarce 
would be unlawful, and we muſt always, as far as poſſihle, put a fur 
conſtruction on the acts of a Me. The begetting of it is there- 
fore referred to him antecademt to divoſcę; and as the. igatys: exiſts at 
the time of emancipation, the {Kia flit conſequently. ee 
mother's maſter, as he has emancipated it of itſelf and indepen 

In the ſame manner alſo, it belongs to him in the caſe of reverſible 4 
vorce; becauſe the child being born af the ſlave in queſtion within leſs 
than two. years, it is poſſible that the fœtus may haye exiſted. during 
divorce, in which caſe there is no oe fgr. a teyerſal of the divorce 
in order to the eſtabliſhment of che, parentage zr -r, on the other 
hand, it is poſſible that the foetus may not have exiſted during davoree, 
in which caſe a reverſal of the divorce is eſſential to the eftabliſhment 
of the parentage :—now ſuch reverſal is dophtfvl;—rho regard, there- 

fore, is paid to that, but the conception is referred to the time of the 
marriage; and as the fœtus exiſts at the time of ,matwmiſſion, the 
child is therefore emancipated independantly and of itſelf. It is writ- 
ten in the Jama Sagheer, that if a ſlave marry a freed- woman, and 
they have children, and thoſe children commit any offences, the fine 
falls upon the Mawlas of the mother; becauſe they haue become free 
as dependants of their mother. Their father, moreover, is not poſ- 

ſeſſed either of Akilat or of Matulas by manumiſſion. Conſequently, 
they are of neceſſity attached to the Mazplas of the mother, in the 
fame manner as in the caſe of an aſſeverating woman, before alluded 
to: but if, afterwards, the father be emancipated, the Willa of them 
ſhifts to the Mawlas of the father, as was before explained. The 
Mawlas of the mother, however, are not in this caſe entitled to re- 

cover, from the Mawlas of the father, the fine they have paid on ac. 

count of the children's offence, becauſe at the time they paid it the 
Willa of the children appertained to them; and the Mida is bn eſta · 


Book uin n 
bliſhed to the maſter df the father until he ſthe maſter]-emancipate 


bim [the father]; becauſe the occafion of Millu, namely manumiffion, 


cannot be referred to an ànteeedent time, but is reſtricted to the time 
of emaneipation It is otherwiſe with reſpect to the child of an aſſe- 
verating woman, where the mother's tribe pay the fine on account of 


any offence committed by ſuch child, and the huſband afterwards re- 


tracts his imputation againſt her; for in this cafe the parentage is 


eſtabliſhed by referring it to the ebnception of that child; and as the 
mother's Mawlas have not paid the fine "wy 957 v "_ as api "wy 


are e avcordingly ene to recover it. ed, n 763 4601 
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Ty: a \ Per flan * marry a Hed: woman, oil Wey Wessing th 

Ni 2 Aa of thoſe children reſts with the Mawlas of the mother, whether 
ſhe was erhancipated by att Arab or a Perfun. The compiler of the 

Hediha remarks that this is the opinion of Ange ; but that A0 

7 vo/af maintains that the child is in this caſe ſubject to the ſame rule 
with the father, inaſmuch as its patetitage i etabülhed in the father, 

in the ſame manner as if the perſon who married the ſlave in queſtion 


marries her is 4 ſlave; for as 4 flave i 19, conſtructively, a mere dead 
matter, the caſe is therefore the fame' as if thoſe children had no father 
whatever. The argument of Haneefa and Mohammed is that the Willa 


fects, whence- equality: 10 attended to in it iuſemuch that a Pirfians 
emancipator is not equal to an Arab emaneipator. The parentagi of a 


(whence no attention 1s paid by them to equality in point of family;) 
and that which is ra cannot oppoſe. that w/ hich is /roky. It is 


„ * * 1 . ke oe ks. "a 22 * 
n Art. ws 23 M 2 nd, * » 


3% 


wat 


2 „md . Peg oe of alt other 
countries except. Arabia. The caſe here conſidered turns upon the un, and 
Arabs claim, in n of privileges, over all others. 


OY ES 7 


were au Arab. l 18 otherwiſe, however, whete tie perſon who 


of manumiſſion's ſtrong, and wWorthy of regard with reſpect to Wel. 


otherwiſe where the father 1 is an Arab, becauſe the W of an but 


Caſe of a 

Perſian mar- 

rying a freed» 
woman. 


Perfiaht, morecuer, is weak, as they pay no regard to genealogyy 
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Arad i is ſtrong, and is regarded with reſpet to equality apd the pay». 
ment of fines; — for as the aſſiſtance they afford to each other is on ac: 
count of affinity or genealogy, there 1 is therefore no neceſſity; 1 in the 
caſe of an Arab, to have regard to the Willa.—It is related, in the 
Jana Sag beer, that if a Nabathean infidel marry a freed-woman who 
is a Chriſtian, and become a Muſſulman, and enter into a contract of 
 Mawalit with any perſon, and they afterwards. have children, the 
Willa of thoſe children (according to Haneefa and Mohammed) apper- 
tains to the Mawlas of the mother. Aboo. V 00/af, on the contrary, 
maintains that their Willa appertains to the Mawlas of. the father, 
(namely, his Mawla Mawalit ;) becauſe, although the contra of 
Mawalit be but weak, ſtill it 1s on the part of the father 3—and hence 
the children in queſtion reſemble the child of a Perfian man and an. 
| Arab woman; —in other words, as, if a Perfa an marry an Arab woman, 
| and ſhe bring forth a child, it is referred to the. father's. tribe, ſo alſo 
in the preſent caſe —(The ground on which this proceeds is har the 
parentage of a child is weaker on the part of the mother than on the 
part of the father.)—The argument of Haneefa is that the Willa of 
Mawaldt is weak, (whence it is capable of diſſolution, ) whereas the 
Milla of manumiſſion i is ſtrong (whence it it is ee of e 0 
and the weak cannot oppoſe the ſtrong . 
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3 parentage of their children is referred to the father's tribe; becauſe in 


2 this inſtance the parents are both upon an equality; and the Kader $ 


their children ſide has the ee as ANAL is on his ſide more ſeam. 
belongs to the : 


father's tribe, aa 
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words, where. a perſon ermpncipates his flave; be is Ae to ſuch 
ſlave, and is entitled to inherit of Rin ! in preference to his n aternal 
uncles ot aunts; ot other uterine. kindred; becauſe the prophet | ſaid 


to a by who had ee a Daye ang afterwards e 
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the Willa of 
manumiſſion. 


bu the better for you; and if be die without leaving heirs, you are bis 


Ass ABA. The daughter of Hamaza, moreover, emancipated her 
| ſlave; and the ſlave died, leaving a daughter; 3 and the prophet con- 


ſtituted the daughter of Hamaza her heir i in the manner of an Aſabs, 


that is, notwithſtanding there was a daughter. —Where, therefore, | 
Aſoobat is eſtabliſhed on the part of the emancipator, he precedes the | 
relations; (and ſuch is the opinion of Ale.) 5 8 bowever, the eman- 


17 if 


cipated have any Aſabas by blood, they precede, as the ethancipator' 


comes after the paternal kindred The ground of this i is that, in the 
faying of the prophet above quoted, « if i he die without keaving heirs,” 
by the term heirs is to be underſtood thoſe of the deſcription of Abeba, 


as may be inferred from the tradition concerning the daughter of Has 
maza. The emancipator, therefore, follows after the 4ſabas, but 


not after the maternal kindred +. If, on the contrary, the emanci- 
pated have no Aſabas by blood, the whole inheritance belongs to the 


emancipator. This is where there is no participating heir. But 
where there is a ſharer, the ernancipator 1s entitled to what remains 


after paying ur ſharer his T0 her] e becauſe the emancipator B 


Aqaba, in its primary ſenſe, Gonifies a nerve, fnow, 3 an ox or other 


animal, with which, bundles of arrows, dee. are tied together. Hence {ba is uſed to 


ſented and (as it were) hound ap in his . perſon, —Fſcobat might be rendered heir/bip; and 


4ſaba the heir 3 but as the trandlator is apprehenſive this might confound thoſe, terms with 


Wirkfit and Maris. [inheritance and heir in the moſt extenſive ſenſe,] he has therefore 
it adviſable, in this place, to preſerve the original terms, for the lake of diſtinQion. | 


t That is, he pracds the maternal kindred. 
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| ihe Aﬀoba, agreeably, to withs expats: boſe quoted. The ground | 
of this is, that the Aſaba is one who protects and aſſiſts his family; 
and as a maſter aids and affiſts his freed-· man, (according to what has 
| been already ſtated, ) he is therefore his Aſaba. Now an Aſaba tales 
vwubat remains after paying the portions: hence the perſon in queſtion 
* takes what thus remains. If, therefore, the emancipator were firſt to 
die, and then his freed - man, the eſtate of the latter would 80 17 2 
ei of pe e634 not to his daughters, | 1 


3 8 12 
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An etnanci- A WOMAN is entitled 1 to the Wi Ila of the erke whom ſhe 
3 tia herſelf etnancipated, or of the perſon whom ſhe (again) has eman- 
Cee other Cipated, or of the perſon whom ſhe has created a Mokdtih, or whom 


| freed-men, 


as. Nen not her Maofdtib has created a Mo#47ib, or of the perſon. whoſe Wi 2 has 

* chi. been transferred & to her by her freed- man; becauſe ſuch is the re⸗ 
corded opinion of the prophet upon this ſubject; and alſo becauſe, as 

power, and the right of poſſeſſing property, are eſtabliſhed in the 

per ſon emancipated by the act of the emancipatreſs, this perſon is ac- 

cordingly referred (in regard to the Willa) to her; and in the fame 

manner is referred to her the perſon who is referred to her freed- man. 

It is otherwiſe with reſpect to parentage +; (that i is, the Malla of ta- 

numiſſien may be eſtabliſhed on the part of a woman, but parentage 

cannot be-fo eſtabliſhed ; ;) becauſe Willa is eſtabliſhed in conſequence 

of the gceurrence of a power to poſſeſs property, occaſioned by and 

ariſing from the emancipation, which may proceed from 4 womay in 


the on manner as from a many;——whereas paroatage is Learned 


Arab _ 1 err. — A caſe: of wahaſertiwig or ebe ts 
Willa, is where (for example)" the mate flave of à woman marries u femiale-Nlave; and the 
maſter of thb female fave after wards emaikipates her; and ſhe brirgs forth 4 child in fir 
months from the dave of her nranumifilon; when the' in of ſack child belong tu the 
mother's after; betif; afterwatds, the woman exnaricipits ber re ae ee of the child 


ten ſhifts ee her; #s being the etttancipatrals' of the facher ann 
tie yg ie eee ere 413 410: 11100 44 nul e 21 i 
+ This: means that an emancipatreſs i is entitled to the þ ide of ber * Ke. but 
not to the Willa of their children, Datu unn 1195 , 


regular 
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2 cohabitation, U Nr, ard it ic the Ad that pos the. "oy 
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II is to be b del that ke Wr; br to the The eftate of 
Aſaba [lineal heir] of the emancipator,—to the neareſt, and after 4 | 
him to the next of kin, — and not ſolely to his children; becauſe in- Fee. 
beritance does not hold wick veſpett to Willa, for if ſuch were the 2 
caſe, the property of the freed- man would at all events deſcend to 15. 3 
the ſons And dauphters of the omancipator, (aus ons reociving two -. 
ſhares each, and the daughters one,)—whereas it is not — ne 
it is evid t that inheritance d not held i 11 in N 
ever, 3 rh reſp 2 0 it! b der ſucce e 1 . ee s is B5& 
with regard to 0 except a a, erſon from whom roceeds-pr ” Hades 
and aid; and pro roteftion ane id are afforded N25 gnly, bot by 
wonen—Now i io being 8 proyed that the eſtate of ed man goes to 


the emancipator' 8 Ala to the nexvelt, and 1 a) 8 to. the next 
ol kin, —it follows that If a' freed-man die, Jraving the father and 

the ſon of his emancipator, | the right of Villa deſoends to. the /or, 

not to the father, (according to, Hanegſa and Mohanmed,) becauſe 

the ſon is the neareſt ¶ Haba [lineal heir 3} and, in the fame manner, 
it would g0 to the maſter's grandfather, not. to, his, brother, (ac- 
cording to Haneefa,) fince (as he holds) the grandfather is the neareſt 
of the two.— In th the ſame manner alſo, the Willa of her freed-man 
deſcends to the en of his Spa apt not to ber brot ber, for T. 
ſon is the neareſt in lineal ſucceſſion.— If, however, the freed-man 
were to commit an offence, the fine for it woold fall upon ber 
brother; becauſe the offence of the freed- man 15 "the offence of the 
. emancipatreſs, and her Brother is of her paternal kindred, whereas 
her ſon is not 1 alſo, 2” frecd- mani die, leaving 8 2 fon of his 
nels and the children of another fon, is estate Ny to the fon, 
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1 T 9205 of Wille Mawaltt | is . (for tnſtincey 4 ages 0 
wt to the perſon whoſe proſelyte he is , or to any other perſon, 4 

“L enter into a contract of Mawallt with you, ſo thät if 1 die my 

e property ſhall ; go to you, or if (on che other hand) 1 commit an 

<« offence, the fine is upon you or your Akili,“ and the p perſon thus | 
addreſſed aſſents accordin gly.—in con ſequence of which be becomes 
the Mawla of the ſtranger, and upon his deceaſe without heirs inherits 
his property. — The ſtranger is termed the Mawla'As alt, "and the - 
perſon who thus accedes to the contract the Mawla 'Aaila $.—Shafet 
maintains that a contract of Mawaldt does not occaſion inheritatice in 
any; reſpect, und 3 is of no force whatever, as it tends to annual the 


NA 
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Wer T0 A N $- 
* Arab. Ai 24 This 1 term . has les Gs remarked) ſign fies, generally, vy 
perſon not an 15 It is alſo uſed in the ſame ſenſe among the {robs as Barbarian with 
the Greeks, or Gentile among the Fews.' The caſe. here ſtated applies to any infidel allen 
coming into a Mufſulman territory under protection, and there embracing the faith, in . | 
caſe it was cuſtomary for ſome Muſfulman to adopt him as his proſelyte. 
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+ Literally, in whoſe hands he has embraced the faich ow; Hg 4 e 
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3 che ab cke bn 4 ie tre 175 455 v1 henge the lie of i. 484 
0 25 T ith reſp Mt ſuch, this 
right of heritage would "be annulled; and on this ground alſo it is, 
that (according to Shafei) a man Wes bes of his whole property 8 1 ins 
valid although the teſtator be;deſtituts.afheire4-or ſtilt: (according to 
kim) ſuch bequeſt holds good to the amount only of a third of his f 
property, ſince if it were effectual to the amount of the whole, .. 4 0 N 
right of the public treaſury would; be annulled + The arguments It © = 
our doctors upon this point are twofold. —FizsT, Gop has ſaid, in the 


KORAN, ALLOW | Wy 10 ,THOSB,, WHO ENTER rg cor LA 2 ih 
6 THER SHARE © or INHERITANCE, ” which text related to contracts 
of Mawaldt:—and it is alſo recorded that the prophet, upon being 
queſtioned concerning a certain perſon Who had becoty abe präbethte e 
of another, and,enterod into a contract of Mawulit with that other“ lo He 
replied, ** T hie perſon'1s endrwed with a right with' regard is that muß, 
« « ſuperior. to all others, bath during life. and in death, from WBiel it - J 14 
may be inferred, that during his proſelyte 8 lifs he is ſubject to en nee 
his account, and upon his deceaſe is his heir—SeconpLy, the pro- 
perty of the proſelyte is this perſon's right, whence he is at liberty to 
make uſe of 1 it in any manner hie pleaſes: for the property would fall to 
the public treaſury only from this neceſſity, that there are no claimants 
to it, not becauſe, the public. treaſury has any right in it. If, how- 
erer, the, proſclyte. leaye any natural hein, ſuch heir precedes the 
Marla Mawaldt, notwithſtanding he be of the uterine kindred, (ſuch 


aS a maternal angle tor, 1 inſtance;) becauſe the two perſons in queſtion 
are the odly Þ art 72 


165 ko the Contfact, whence it is not binding upon any a pen 
other; and an uterine relation is entitled to inheritance It is to be ob 


N that in the contract 11 queſtio on the parties muſt, particularly. 7 . 
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without heir, tus eee 


1 He holding 2 in caſe of 2 er: 1 
muſt 80 to the public treaſury at We events. 
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mention and 3 "IR and Ainheritanes, as has been A in we 
| exemplification of the caſe. If, therefore, the ſtipulation of inhe- 
ritance be made on both parts, whoever dies firſt inherits of the Sl 
but if on one part only, heritage holds agrecably to ſtipulation. In the 
ſame manner alſo, if reſponſibility for ſines be ſtipulated on both parts, 
each 1 18 reſponſible for the fines incurred by the other; but if on one 
part only, reſponſibility holds accordingly; ; for a ths is rendered ob- 
ligatory only by undertaking for it; and it cannot * undertaken for 
but by ſtipulation. It is alſo to be obſerved, that it is eſſential, in 
contracts of Maualat, that the Mawla Afal, or client, be a ſtranger 
1 [Ajmee,] and not an Arab; becauſe among the Arabs aid'and patronage 
run in families or tribes ;—(that is, one Arab aids or patronizes an- 
other where they are both of the ſame tribe or family e they 
ee no oocalion for 8 in contracts of Mamallt. 
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Either zur Tas Mowts As oft, or client, is at full liberty. to FOE od his 


may di 


the contrac' Mawla Aarti, or patron, and to enter into a contract of Mawaldt with 


— inprefnce#f ſome other perſon, fo long as the firſt ſhall not have paid any fine of 


his incurring; becauſe a contract of Mawalit 21 bequeſt, a re · 
verſible 484.410 the ſame manner, alſo, the Matola Aailk, or patron, | 
is at liberty to relinquiſh his right of Willa, and to break off the « contract 
of Mawaldt, becauſe ſuch a contract is not binding. It is requiſite, i in 
caſe of either party diffolving the contract, that it be diſſolved in the 
preſence of the other, in the fame manner as in the caſe of diſmiſſing 
an agent, where the diſmiſſion is expreſs, and not implied, or virtu- 


or theinferior ally induced. —It is otherwiſe, however, where the client enters i into 


party may 


reak it of a contract of Mawalit with a perſon in the abſence of the former pa- 
gor aber, tron ; for in this caſe the firſt contract of AMarballt is diſſolved without 
by engaging the preſence of the party, this being a diſſolution by effect, and neceſ- 
with ſome ſarily reſulting; in other words, the diſſolution of the firft contract 
_—} whe: is a neceſſary conſequence of the formation of the ſecond.—In this caſe, 
| therefore, the preſence of the other party is not requiſite; in the 
ſame manner as the preſence of an agent is not requiſite where he i 
virtually diſmiſſed from his en. * the conſtituent (for in 


ſſtance) 


W I I. 8 1 


ſtance) _— felling the article TG which he had conflituted | 
him 8 Nr for fale. beets OTOL 
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Warne the patron pays the ne ola for an offence commitehd 
by his client, the latter is incapacitated f from quitting him and engag- 
ing in a contract of Mæwallt with other perſon f becauſe the 

right af another then becolnestthplicated ; and alſo, becauſe the fine bi 
was decreed by the Kizee.—Beſides, the fine paid by the patron. on his 
account ſtands as a valuable conſideration, in the fame r manner as the 
return for a gift; whence he has it not in his power to turn from his 
patron, in the ſame manner as a donor, after receiving a return, cannot 
recede from his gift, —In the ſame manner alſo, the child of the client 
cannot turn from the patron who has paid a fine on account of its fa- 
ther; and ſo likewiſe, if the patron pay a fine on account of the child 
of his client, neither the client nor his child can afterwards turn from- 


the patron, becauſe with hs to the Wi Ya Mawaldt tber a are as one 
i 


- = 


. 


becauſe the Wills of Manumi Ns is Weg of 1 THEE the Wi lla of Ma- 


waldt is not ſo and during the exiſtence of: 2 thing w which forcible 
and binding, a. thing e. is nat ſo cannot take place. 
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The nature of I KR An, or compulſion, applies to a caſe where the cormpeller 
compulſion | 5 
defined. has it in his power to execute what he 'threatens;,——whether he 
4 | the compeller] be the Sultan, or any other perſon, as a 60 


B inſtance.) — The reaſon of this is, that compulſion implies an 


F 


| e which men exerciſe upon others, and in conſequence of which the 
Fo will of the other is ſet at nought, at the ſame time that his power of 


action ſtill remains. Now this characteriſtic does not exiſt unleſs the 
other (namely, the perſon compelled) be put in fear, and appr 
that if he do not perform what the compeller deſires, the threatened 
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£53 
evil | wil n upon him; and this fear and apprehoriſion eannet W e 
place unleſs the compeller be poſſeſſed, of power to carry his menace 
into execution; but provided this power d does exiſt, it ĩs of no in- 1 
portance Whether. it exiſt in the Sultan or in any other perſon. Witt 


reſpect to what is recorded from Haneefa, that A trmaer cannot ng eons 
91 proceed from a except the Sultan, the learned;r this of * 
difference originates merely in the diffetenge of 1 and noe . any 1 1 
difference of argument; for in his time none poſſeſſed power except | 
the Sultan, but afterwards changes took place with reſpect to the cuſ- | 
toms of mankind.—lt 1 is to be obſerved that, in the ſame manner as it 
is eſſential, to the eſtabliſhment of compulſion, that the compeller be 
able to carry his menace i into execution, ſa likewiſe it is requiſite that 


the perſon compelled be in fear that the thin threatened Will ih 
take place; ; and this fear i is not ſuppoſed except it appear moſt probable 
to the, perſon. compelled that the compeller will execute what he hass 
threatened, ſo as to force and conſtrain him to 5 PAN of the 


ac which the eonapeller eurer of him. 52 
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3. a perſon exerciſe pla upon 4 wa by b dend. A "I 
apriſonment, with a view-to make hitn ſell his property, or 9 
purchaſe t warchandine,” or acknowledge a debt of one thouſand dirmt afterwards 
to a patticular perſons or let bis houſe to hirer and this other accord. 5 i 
ingly ſell his property, purchaſe merchandize, or. ſo. forth, he has " 
afterwaxds at his option; either, to adhere to the contract into which he . 
has been jeopardy; or to diſſolve it, and / take back or reſtore the N 
article. purchaſed or ſold; becauſe one eſſential to the validity of any of 
theſe contracts is chat it have the conſent of both parties, Which is not | 
the caſe. here; ap the compulſion: by blows-.or other means rather oc- 
caſions @'difſent'z, and the contract is therefore inyalid.—(T his rule, unleſs the 
however, does. not hold where the compulſion conſiſts only of a ſingle —_— 
blow, or of impriſonment for a ſingle day, ſince fear is not uſually ex- be triſling. 
cited by this degree of beating or confinement. Compulſion, there- 


; ny yp ov ſtobliſhed. by a ſingle 2 or a i day's impriſon- 
ment; 


45 


The pur- 
chaſer 1 "8 | 
comes pro- 
prietor of 


goods ſold 


upon compul- 


ſion. 


An acknow- 
ledgment ex- 
torted by 


compulſion is 


invalid 
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degree of beating or vonfinement would. appear det rimerital or tin 
graceful; for with reſpect to ſueh a pefſon compulſion" is'eftabliſhed 
by this degree of violence; as by it his volition 4s deſtroyod.) -I the 
fame manner, alfo, an athnowledgment” extorted>by any of the! — 
ompulſion is invalid; becauſe acknowledgment! is a ff 
of proof, inaſmuch as truth is more probable; -in-orlnow ledgmne; 


than falſehood ; but in a*aſe of compulſion'/a//eBaidis moſt prot 


as a man ways omar NE beware by r dp me ved 
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Wires 2 1 Las ode! by vom as above ſtated, and 
makes delivery of them under the bee of ſuch 'compultion, the 
purchaſer becomes proprietor of them, according to bur doctord.— 
Ziffer maintains that he does not become proprietor, becauſe a fale by 


eompulſion depends, for its validity, upon the affent of the W 


a ſale ſo circumſtanced cannot endow with a Tight of property un 


ſuch aſſent be ſignified. The argument of our doctors is that, in — 
. caſein queſtion, the pillar of ſale (ſignified by prop 


ofal and acceptance 


= proceeded from ſit perſons with 'reſpe&'to a fit'fubjeQ;: theT 


 invalid'(ale;' becomes proprietor of the article upon obtaining poſſefſon 


50 N are e renioyel.. | 


being merely invalid, from a want of one of the eſſentials of fale, 


namely, the mutual conſent of the parties; and the purchaſer, in an 


of it; whenee it is that if a perſon take pofſeffion of a flave purchiafel 
under an invalid contract, and then n emancipate him; or perform ſuch 
other act with reſpect to him as tarmot afterwards be annulled, it is 


valid, and he muſt pay the ſeller the value, as is the rule in all caſes 
of invalid ſale. After the compulſion has ceaſed; however; if the 


ſeller fignify his aſſent, the ſale then becomes Tawful and valid, "be- 
cauſe by ſuch! aſſent the cauſes of ivvlidhty eee _—— 


* * 1 5 1 5 0 
0 Fs n o ; J |: 
«4% 1 * * * 4 - 4 4 f * ; [4 f - 4 - , 3 d a 7 5 f 4 * 8 4 \ 
x , aA 2.74 1 > $4. 2 „n TEN n ; g 
8 : . ” * - 4 * 
__ : 


; « 
f * 
b * x . * EF, * . g 
45 1 8 0 N * \ * - F . - oe 
7 1 5 * . 23 3 F f 0 * MAE. 1 4,47 , * 2 4 E „ nne 1 * . 3 * 5 8 
„Hoi . [PLE | ESL 40% Ren n af Ts 
* . : s \ p 5 * 4 as s » * 
„ N 1 i#.4 as : g 4 4 — + 
N N , 
* - 
* 4 * 2 a < . 
a 4 
** 


Boo XXXIV, © oM vs 10 N. 


en a perſon thus ſells his property by compulſion, he bs but th fl 
Rill a right, as long as he does not ſignify his aſſent to the ſale, to 


to the article 8 


take back the article, although the purchaſer ſhould have ſold it-into SIS 
the hands of another Nan is Othe 


valid ale; for in thoſe, after the purchaſer has ſold the article, the 
ſeller has no right to take it ae denn the invalidity of ſale in . 
thoſe caſes is on account of the right of the Law; and when the 
purchaſer ſells the article to any third perſon, the right of that perſun 
becomes mvol ved in this 1 econd contre: 2 and his right rec the | | 
right of the Law, as the indiana is neceſſitous, whereas the LAW 
is not ſo.—In a caſe of compulſion, on the contrary, the invalidity of 
the ſale is on account of the right of the ſeller; and as he is an indi- 
vidual, it. follows that, in this caſe, notwithſtanding the right of the 
ſecond purchaſer be involved in the ſecond contract, ſtill both rights 


are upon a pan, a8 being both rights of the individual: and conſe- ol og 


quently, * Wer 4 wi 118. cannat be ks oe he * of 9 the 
a 8 Wendt 2437 
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va is to i mere — a Waſfa ale wa Sire Caſe of a fa 
thenfen bes a3 a cumpellad ſale. and apply to it the rules of ſale . de. 
by compulſion ; whence (according to them) if che purchaſer in a 
Maſfa ſale fell the article purchaſed, the ſale ſo made by him may be 
broken through, as the invalidity of the ſale, in this caſe, is on ac- 
„ the non-conſent-of the ſeller, in the ſame manner as in a 

caſe of compulſion.Maſfa ſale is Where the ſeller ſays to the pur- 
— 1 {ell you this article in lieu of the debt I owe you, in this 
way, that upon my paying the debt the article is mine. Some 
determine this to be, in fact, a contract of pawn; for bet ween it and 
pawn there is no manner of difference, as, although the parties deno- 
N fa lhe men, is, in effect, a pon Now in "nt 


F Pe 2 * 
J 2 AA 8 | ie als 1 1. ay. ohh go ITED 4 aL el, 46; 7 


* A0 add fGale;” eee eat by it che cher inſured to de par: | 
chaſes the debt he owes bim. Gi . | 
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=— W paicb c the ſpirit lid un tentiom; unt ie Su 
tion pawn exiſt. in this ĩnſtance c ðdhenbe tit is that the Teller id t 
Uůberty to ſreſume the armee upon paying his debt 
to him. Some, againꝗ i cunſidbe a Mui ſalo to be atrerly nul ub 
pPurchaſen in then. quiation, wm aperfori'im Jetz Ainet he 
1 Fe (bke zjeſterÞrepeats the doof fate,/:av tlie !famie/ times that che 
defect and purpoſsafialelarenotwithiwhis defigis Sue Bilehsrhete 
fore utterly null and void, in the ſame manner as a ſale made in jeſt, 


I #091 24 I md The Hamefte gate Of. Samerrare,ion thejother hand,) hold-g Waffa | 
ton ele to; her bath nl and. ſeful. ag it is-a\ſperies of ſale, c ei, 

10 ce rom eceſity.and convenience, and 8 att 8 with. ad · 
vantage in *, effects of ale; ſuch ab. her HM f the | 
ar\i6}8, although ake purchaſer; cannot lay xully doc of; it ori 11+ 
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4 compelled I id A cafe of compulſion, tha ſellen tale poſſt oni: of chaiprioe 


ſale is ren- 


dered valid readily and willingly, the ſale is valid, as his thus:fakingpofſtfiieinmet 
_ i rhe ſeller. the price is an argument of its validity; in the ſame manner as where, 


willingly res 
ee £2 4 fuſpendlecl Hale, the ſeller readily: ayd.oyllinglyoreceives the prre 
ola * ef, the erticle, ſuch receipt argues, the validity ofthe." likes. if 
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eise mies gerſpn adyencins part of dhe mice fande a, tin Pe, 
5 1 7 — and the party; whꝗ⁰ecsiyed the advance ſbould After. 
ge 8 5 15 ee ed piling Wer Aabrttcknfeneaz c — 
NY PET Ir is ochervjſe ——— —— 
gilt, ſay ing to hirn gte make a gift of this dic lg do neh perform. 
but, withont adding tothe, wo gift f. ah gar v aud Ahe per ln 
rhus compelled make, gift;and. /mery.ofogheranicle:ito dhe pH 
named ; fon ſuch: gift is vttexly null, abenauſe than dęſign af C 
1 bpbeieller is ght the dopee thall þecendowed withioarnightwuathagatiale, 
upon the inſtant: of donations: and this dafi g C beobtaincd,biqa a 
caſe of gift, but Ni luer xf the article torthe .perfanoſpecibied.12c[n- 
1 caſe of. ale by cmp ilſion, onltha other ha ofitheotiat- 
Pelle is obtained on the inſtant· of compelling the party't to tcede\to 
the 


Bo XXIV. COMP, 0 T 8 ro 8 4 
the contra? of..ales; Gift. upon at the om 8 3 DE 

a delivery of the article to the — — — „ 
does not comprehend; a del ery er fol md} _ 
whence it is that if the ſellet;)after acceding to 1 

pulſion, make deliverycof the article auiHν,ẽỹ»-mpulſion, the fake is 

rendered yalid by ſuch delivery. whereas the git in queſtion ĩs not 

rendered, valid by, «delivery of eee eee bun 55513 


44 . 131 Ii Aa > 8 TINT 1 | ns 7 136) d: 178 DIG? Dis 141455 II ien ju 


Ir; infaceaſe-of domþrlfea, the ſeller take poſſeſnion r chte price © but it is not 
by compuifion,” fuck receipt does not render the ſale valid; atid it 10 5 N 
cordingly ineu mbetit on him to return the price to the putthiler; if it — 
remain in bis hands, becauſe of the contract being invalid: IF, tows 
ever, the price have beeti loſt; or have periſfied in bis Hunde, notlilug 
can be taken from him in lieu of it, becauſe it was merely a truſ with ' Eo 
him,'inafmuch-as arr r it Perl bf the propricfvr, 6 
W 24 45 28 1 8 Sin, un 7. 006 Y 1 lib 1 0 2 . 
d * aG HD Dis Oi bil Y 5 19 JHOrgtg 6 2 lig art a or Ae 
ſon compe inncehes 6. fell an article 0 4 erſon, x fale 
net bompel this perſon” to purchaſe the article, and it aft. f _ 
wits por in the purchaſer* s hands, he [the purchaſer] is reſp pollſible | nl bet not 
to the ſeller for the value, as the article is inſured in his auh boch ä 
being the l, af invalid ſale. It is to be obſerved,” however,” that i { e Cu 
this caſe the {eller is at liberty to take the Gompetiitidn from che cm- aricle, in | 
peller; becauſe as it was (in a manner) he Who gave the article to the in his hands. 
purchaſer; it may be faid that it is be Who has loſt or deſtroyed the 
ſeller*s-propertys In thort; the ſeller, in the caſe in queſtion, is at 
full liberty to take the compenſation from either of the tWo; in th 
_ manner as tho proprietor of an uſurpad article is at liberty to take 
his compenſation from either party, where the article Has firft been 5 
uſurped. from kim, and then uſurped by ſome otkier front the fifſt 
uſurper. b Af, odowever, the ſeller take his eompenſation from Tt 8 
compeller he lehe compeller] is entitled to recover the value from 
e VI 91¹¹ Sun un To. SR} (6 Fos 1 the 0 
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the purchaſer, fince; in conſequence of paying the compenſation for 
the article, he ſtands as ſubſtitute to the ſeller.—It is to be ob- 
ferved that, in a eaſe of uſurpation, if the uſurper ſell the article 


to Amroo, and he (again) fell it to Khalid, and he (again) ſell it to 


Bikroo, and ſo on, from hand to hand, and the proprietor take his 
compenfation from Khalid (for inſtance,) iu this cafe every pur- 


chaſe ſubſequent to that of Khalid is legal and valid; becauſe as 
_ Khilid, in conſequence of paying the compenſation, becomes pro- 
prietor of the uſurped article, he then appears to have ſold his own 
property; whereas every purchaſe made before, and even the pur- 
- -» chaſe of Khalid himſelf, is invalid becauſe the article uſurped 

| becomes. the property of Kbdlid; by retroſpect, from the time only 

that he took poſſeſſion of it. It is otherwiſe where ſimilar cir- 
 cumſtances-follow a compulſive fale; for if, in ſuch caſe, the party 


compelled (namely, the firſt ſeller) ſignify his aſſent to any one 


of the f ubſequ ent contracts, every other contract antecedent to 
that one is valid, and ſo likewiſe every ſubſequent contract; be- 


cauſe the invalidity of theſe contracts was on account of the right 
of. the, proprietor, as he had ſold his property upon compulſion; 
and he therefore poſſeſſes a right to reſume. the property, until he 
ſignify his aſſent: but upon his aſſenting to any of thoſe. contrafts, 
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Ir c One TOA = compulſion. towar rds Ae by ebene A perſon may 
awfully eat 
or blows,. with a view to make him eat carrion or drink wine, till; It or drink a 
is not lawful for the perſon | thus compelled to eat or drink of thoſe ar- „ ee 
ticles ,—unleſs he be threatened with ſomething dangerous to life or 8 
limb, in which caſe he may lawfully do ſo; (and the ſame rule ob⸗ = life a 
tains if compulſion be uſed” to make a perſon eat blood or pork be. * 
cauſe the eating of ſuch reeds articles i Is not u i in 
on of e extremit 
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and ref n B eating or drinki ing 155 Nr. . tels 9 7 de che 
or loſe any of his limbs, he is an offender i becauſe as, under 05 
circumſtances, the eating or drinking is permitted to bien, it follows 
that, if he refuſe, he is an acceſſary with another to his own deſtruc- 
tion, and is conſequently an offender, im the fame manner.as if he 
vere to refrain from eating carrion when, periſhing for hunger, Abs 
Yoo/af maintains that he would not ho an offender from perſiſting, unto 
death or diſmemberment, in bis gefuſal; becauſe the eating or drink- 
ing, in the caſe in queſtion, is | merely licenſed, (fince the articles 
ſtill continue prohibited, whereas the refraining from them is an ob» 
ſervance of the Lawz and conſequently, in perfil ng to refuſe, = 
acts in obedience to the LAw,—To this, however, it ay. be replied, 3 
. os Nun n 2 that 
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Aperſon muſt ' 
not declare 
himſelf an 
infidel, or re- 
vile the pro- 
phet, upon 
' compulſion, 
unleſs he be 


in danger of 


otherwiſe 
loſing life or 
limb. 


f bim, ve; 10 So 25 your heart 15 7 Hh v7 3 122 51 
e ifo. expreſſions i is immaterial ; i, 1 7 


5 5 8x you may again repeat fuch infidel « e rea Cn 55 Fe a t 
Kon AN was alſo revealed to the fame I | 


C OMPULSION. 1 
that in the caſe; i in queſtion: the illegality no longer remains ſchecauſe, 
as a ſituation of (compulſion or indiſpenſable neceſſity is particularly ex- 
cepted in the.Koran, it follows that under the circumſtances here 
deſcribed the argument af illegality does nat exiſt: hence the eating 
is poſitively lawful, and not merely licemſod. It is to be rematked, 
.- however, that in the caſe, in queſtion the compelled perſon is an of- 
- fender only where! he knows the eating to be lawful and nevertheleſs 
| refrains ; becauſe as its legality is a matter of a, concealed; nature; it 
follows that he ſtands excuſed, from ignorancę, ain the ſame manger 
as men are excuſed for omiſſions or neglects, from ignorance, in the 
beginning of their Fonverſion ta the faith, or ring, their reſidence in 
A, hoſtile PREY 9011189 16 
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Ip one perſon compel IS to turn infidel, or to revile the pro- 
phet, by impriſonment or blows, {till com pulſion ¶ in its lege! and ex- 


culpatary ſenſe] 1 is not eſtabliſhed; but if he menace him with ſome- 


thing which, puts him in fear, and gives room to apprehend danger to 
life or limb, in this caſe compulſion is eſtabliſhed, —The reaſon of this 
is, that as by mere blows, or impriſonment compulſion i is not eſta- 

bliſhed with regard to. cating prohibited meats, (as was before-ex- 


| plained, ) it follows that it is not eſtabliſhed with regard to infidelity 


a  fortiori, ſince the illegality of infidelity is much greater. | Whey, 
, therefore, a perſon is put in fear for his life or limbs, ſo as that com- 
pulſion i is eſtabliſhed, it is lawful for him to make an exhibition of in- 


, OS IS, to repeat infidel pie Ron if he merely 
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faith (by Which i is: der tech rel litud f belt,) ſtilſ continues wnaf: 
fected, and if he were to refuſe uttering ſuch infidel expreſſions" he 
would incur actual deſtruction; às thevikfidels. would in that daſe diſ. 
member or put him to death. Vet if He perſiſt in refuſing unt death, 
he has a claim to tnerit, and is entinled to his reward; heeuuHU Ferb 
perſevered in refufing, and ſuffered death in edhſequetices/" Ald the | 
prophet gau him the name of Syd u Shaheed Ichs rlartyre] ad de- 
clared;*in'afterwards ſpeaking of him, ef it my H .be . 
and ald beczüſe, in ttius acting; his Honour ib effbctdlatty preſerved 
A refuſal, moteover, for the ſake ef religion} to utter any Infidel 
expreſſibns, is an obſervance of the LAW. m "opptſitibi" to the cuſe 
before ſtated, as there the eating of carrion, or 0 forth; 9 

| ſitively lawful; becauſe of the exception eited on that ſubject. 
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I one perſon oompel another to deſtroy tlie property of a . an 
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man by mending bim ith ſomething dude oss t6 ile r brot ite. —.— of 
the * | ſible; the 
(ſuch as in a ſituation of fan ie is 

this inſtance take his compenſation” from the co, ; becauſe the 

compelled” is merely the inſtrument of the compeller i in any poiht 


89 
lawful for the perſon ſo cor 
ty of anothet i. Lade heft to'us in al 'caſes of tiecsſity not reſpon- 
tion this neceſſity is eſtabliſhed, enen ef the property [YER fo, 
where he is capable of dein 5 bo; and tht deſtrution of property ty is of 
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by os Ret . Wit death, to A perſon” 
as a third geting boi; it is js nd 3 for the eto ſo menaced ns oa 
to commit tlie mur „ but he m mu Faith er ref ole, e even onto death. N 
Ir, therefore, e not wit ſtand IH commit hn "mn ROS he is.; an of. but the com. 
fender, Ny tt  Nayj g of 4 N ma x18. not, ot pert under any . 
neceſſit 7 whatever. in th RAE ie, the retal 129850 pe je lation, 
compell ek. it Why Wande r be coral. The PIE ler pe the Heye re- 

marks that chi is cord 5 5 1 0 d that 2% 


"4 


LE 
e 


462 | COMPULSTON. Boe NN 


Ne, on thi contivbyc maintains that the retaliation is upon the com- 
pelled perſon; - whereag Aboo Tooſaf holds that there is nd retaliation 
upon either party, and Shi (on the contraty) contends that it is 
incurred by both. The argument of Ziffer is, that the act of murdet 
has proceeded from the compelled perſon, both de fach and 9 aninns, 
and the Law, alſo, has attached to him the effect of it, namely cri- 
minality: conſequeitly he incurs retaliation. (It is-otherwiſe in the 
caſe of deſtroying the property of another upon compulſion a ſince as 
the LA. has not attached the effect thereof, namely the ofiminality, 
to him, it is conſequently referred to another, namely the cotupeller!) 
Such alſo is the argument of Shꝗgfei for awarding retaliation upon the 
compelled perſon: and his argument for awarduig it upon the com: 
peller is, that from him proceeded the moving; cauſe of the murden 
as the compulſion was the cauſe of it; and the moving cauſe in murder 
ſtands (according to him) ſubje& to the ſame rule with the actual 
perpetration 3 as in the caſe of witneſſes whole evidence induces 
taliation; in other words, if two witneſſes give evidenee of a /wilful 
murder, and in conformity with theit teſtimony; retaliation. bo ene 
cuted upon the accuſed, and the perſon to wWhoſe murder they had 
borne teſtimony afterwards: prove to be Rill living, thoſe; witnefles 
a are then put to death in'retaliation. The argument of Aboo Yooſuf is | 
=D that concerning the propriety. of awarding retaliation upon the com- 
3 pulled perſon there is a doubt; and, in the fame. manner, there is alſo 
| 2 doubt concerning the propriety of awarding it upon the compeilur; 
1 for i in one way the view is to fix the murder upon the. compelled, be ⸗ 
cauſe of his heing an offender, and it is alſo fixed; upon the gomprller, 
becauſe of his being the mouer: thus a doubt oppoſes itſelf ith re: 
ſpect to each and hence neither of them is liable to getaliat n. The 
r argument of Haneefa and Mohammed is that che compelles perſon 18, 
nn this inſtance, forced to the commiſſion of the murder byia natural 
inſtinct, which leads a, man to prefer his own lie to that of another: 
and he muſt therefore, as far as is poſſible, be regarded as the inſtru · 
went of the 3 He is —— tis Jofrag 
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Boon XXIV. COMPULSION, 
in the commiſſion of the murder, in the manner of a. weapon. He 
cannot, however, be his inſtrument. with regard to. the criminality of 
the murder, in ſuch A; way as that no part of the criminality. would 
attach to birnſelf, but the whole be imputable to the compeller; and 
hence the murder, with regard to its oriminality, is reſtricted to the 
perſon; compelled, —This is therefore in ſome meaſure analogous tos 
caſe of compulſive manumiſlion,—or of a; perſon; compelling a A 
to flaughter* a gaat; that is to ſay, if one perſon compel; 
emaneipate his ſlave, and he emaneipate him accordi 8 als 
the emancipation. is referred and imputed to — wm e he 
is anſwerable for the value of the ſlave, but the emancipation is im- 
puted to the compelled with regard to the execution of it, for if ĩt ere 
in this reſpect alſo imputed to the compeller, the ſlaue would not be- 
come free; and, in the ſame manner, if a perſon compel a Magian, 
or other idolator, to ſlaughter the goat of another, his a is referred 
and imputed to the compeller, with regard to the deſtruction of the 
property, but not with regard to a lawful Zabbab, / whence the goat 
is prohibited and carrion; — and ſo likewiſe, in the caſe in queſtion, 
the act of the compelled perſon is imputed to the eh e wer ug re- 


r to * 1 not * Aer er. cr be Ne 
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Ii one NOM gl en to 08 his wife, o or to emancipate Ciſe of com- 
his ſlave; and this perſon accordingly divorce' his wife or emancipate ne, 
his ſlave, ſuch divorce or emancipation takes effect, according to our * 
doctors: in oppoſition; to the opinion of Shafer, , as has been already 
ſtated under the head of Drvoxce.—In the caſe of compulſive manu- 
miſſion, the perſon compelled is entitled to take the value of the ſlave 
from the 'compeller;' becauſe as in this caſe the compelled admits of 
being conſidered as the inſtrument of the compeller with regard to the 
deſtruction of property, to him ſuch deſtruction is accordingly referred 
and _ uf Nh he 95 at ton xd 1 _ jd — cr he | - 
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Upto: whether rich or poor; and the ſlave is not; liable to eman - 
cipatory labour, as that could only be due from him either with-a 
view to his emancipation, or on account of: the right of ſome other 
perſon being involved in him, neither of which! motives exiſt in the 
preſent inſtance. lt is alſo to be obferved that the r rsa in this 
caſe, is not entitled to take from tlie ſlave his value as pald te his pro- 
prietor; becadiſe as he the eompeller] is ſued on the ſcort of a de- 
Hruction of the ſlave, it may therefore be ſaid that he has (as it were) 
murdered or made away with the ſlave; atid he {the ſlave] Conſe- 
quently cannot be reſponſible. In the caſe of compelled divorce; alſo, 
the perſon compelled is entitled to take frotn the 'compeller half the a 
dower, provided the divorce be before conſumtation or, if no 
dower was mentioned in the marriage cottract, he may take from bim 
that for Which he is himſelf in ſuch caſe reſponiible, namely a Matdt, 
5 or preſant, as that 3 is what he incurs by the divorce“.—It is'othetwiſe 
where the compelled divorce is pronounced after conſurnimition; for 
in that caſe the dower has been already made due by the conſurnms- 


aun an not made ſo by nnn ee 1 of e ea, 
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Cie of a e , perſon, upon compulſion, create another his agent for divarce | 


Hed 
Sages or emancipation; and the agent divorce the, wife, or emancipate the 


22 N ſlave, of the perſon thus compelled to authorize him, ſuch divorce or 


cemancipa - manumiſſion 1 is valid, on a favourable C Wen i rang a e 
| | 1 tion. * 8 I 1 923, 4 4 110 110 ; 
A Contract or "commiſſion, provided it be ſuch as is rende ered iny al WY 
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condition, —In the caſe, of Sen he, deer lea conſtityent t 18, 955 
titled to take half the, doyer Dane the A6 and, in the ca 
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| manumiſſion, to tale from the compeller the value of the flaye ; be- 

1  eauſe in both cakes the end and defign,of the compeller was to deſtray 
| 3 the conſtituent. right, of ANT Ig performing hog for, which he 
| 3 ap po inted bim agent.— to be obſerved, as/a. e that in ll deeds 
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ſolutiong? compulſion bias iio· effect w/ lite wer; but ceyutb e equally 6b- | reinfledaſter — | 
 ligatory and valid under Jompiulfion/avottienyiſe;!; Hence cinpuHOn cute by om. | 
has no operation upon vaw,/dinee this (unleſsi it ber f #iſuſpented pullion. 
nature) is incapable of dbſſblution g hd accorilingly;ithoipeeſoi bm 
pelled into ſuehra vo is mo entitled to take any thing whatever HER 
the compellkr in eonſideration of the loſs he incurs.by;faehvwour—Tn- 
the ſame att tompulſont is attended: with noceffecꝭ in eth 
or in Eiher, jas.thaſe qa not quit of retraQtion; and HI of div, 
and Aiſaſ arg alfa ſubiect to the ſame tulę. as ell as ta recantation. f 
an; Aila,oath; gt the time, of making the. aſſergrationr- AAo, allo; 
as being a ſuſpenſion, of qivorce on the. part of tha huſband, (f he» = 
ſuſpends it. on he payment of the; conſideration, ); qompulſion, is at- 
tended, with ho effec; ſinge it. is incapable, of reygrlalto diflolutions = 
and acgordinglyrif che babs e commpelled into t, Hot the witey the: 
is anſy/grable for. ths cpoſhlencign: age Mm aflents 40 ite having: = 
undertaken fox it without. compulſion, -: qv boll>qeaoa 913 rad. 
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change of belief; and the compulſion, on the other hand, affords an 


argument that the belief has not been altered: —conſequetitly his de- 
claration muſt be credited. It is otherwiſe with reſpect to a man 
turning Muſſulman upon compulſion; as a man who embraces the 
faith upon compulſion is nevertheleſs admitted to be a 'Muſſulman, be- 
cauſe of the Bunt), that his faith accords with his words. In ſhort, 


in both caſes (namely, compulſion to apoſtacy, and compulſion to 


Caſe of I//am | 


upon com- 
pulſion. 


Caſe of a buf- 
band acknow- - 


ledging his 
having apoſ- 
tatized upon 


compulſion. 


Mam) a preference is given to Ham, as it is the ſuperior, and cannot 
be overcome. A What is here advanced relates merely to the award of 
the Kaser *; for v with C God, if bow perfon =o not believe 1 bk i bis heart, 
oth is not einen e 


* 
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Tra perſon wesstüs a Muſſulnan upon compulſion, ſo as ; to 5 4. | 
creed a Muſſulman, and afterwards apoſtatize, ſtill he is not worthy of 
death, ſince his Wim i is doubtful, and doubt prevents the execution of 
A upon __ os pe 
Ix a perſon, after kiving made, upon compulſion, a declaration of 
infidelity, ſhould fay to his wiſe, who claims A ſeparation, 55.1 faida a 
thing in which I was not Kg (in other words, 66 1 ſpoke 


_ + falſely,” in this caſe his wife is ſeparated from him in the concep- 


tion of the K dee +, and he [the Kizee) muſt iſſue a decree accordingly, 


« Say although there be no ſeparation before Go. Abe reaſon of this is, 


that from his acknowledgment it is eſtabliſhed that he was not com- 
pelled into his declaration, but made it without compulſion, as the 
compeller uſed compulſion towards him not with a view to extort the 
declaration from him, but with a view to make him change his faith; 
and as he, of his own choice, made the declaration of infidelity,” and 
his wife claims a ſeparation, his allegation that “ he intended 1 nothing” A 
cannot be credited with the Kizee, who, muſt therefore iſſue a deere 
of ſeparation, although there be no \Teparation,; in t the Aght of Gop.— 
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If, on the other hand, he allege that he intended merely to fulfil” 


* the deſign of the compeller, namely, to make a declaration of infie 
« delity, at the fame time that he ſpoke under a mental reſervation,” 
in this caſe his wife is ſeparated from him both with the Kdzee, and 


alſo in the fight of Gop; becauſe in this caſe he appears to have made 
a ſerious clara of infidelity, notwithſtanding he may have ſcreened 
himſelf under the mental refervation. In the ſame manner, if a per- 
ſon compel another to worſhip a croſs, or to revile the holy perſon of 
the prophet, and he do fo accordingly, and afterwards plead that * his 
« deſign in worſhipping was the worſhip of Gop, —or by Mohammed: 


he meant ſome other than the prophet,” his wife, claiming ſepara-- 


tion, is ſeparated. from him with the K4zee," but not. in the. ſight of 
Gop; — whereas if he were thus to worſhip a croſs, or to revile the 
prophet, under a mere mental reſervation, his wife would be ſeparated 


from him both with the Kdzee, and alſo 1 in the fi ght of Gop,, for the 


reaſons above ated. 
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Defnition of LV 1 FH R, in its primitive ſenſe, means interdiction or prevention, 
the term. © In the language of the Law it ſignifies an interdiction of action, 
with reſpec to a particular perſon, who is either an infant, a 
or a ſlave, —the cauſes of inhibition being three, — —infancy, 


and ſervitude. 168 
Chap. I. Introduftory.  _ 
Chap. I. Of Inhibition from 


Chap. III. Of Inhibition on account of Dole. 
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Ti Wo 3880 * of an infant are ot Os 1 unleſs a vines 4 0 Y Inhibition 

guardian, nor the act of a ſlave unleſs authorized by his ee 8 

the acts of a lunatic, who has no lucid intervals, are not at all lawful. "—_ _ oY 
The acts of an infant are unlawful, becauſe of the defect in his under- 36 


ſtanding; but the licenſe or authority of his guardian is a mark of his 
capacity; whence it is that in virtue thereof an infant is accounted the 
fame as an adult. The illegality of the acts of a female or male ſlave 
is founded on a regard to the right of the ner; for if their acts 
(ſuch as purchaſe and ſale) were valid and efficient, they would be 
liable to debt, and their creditors might appropriate their acquiſitions, 
or even ſell their perſons for the diſcharge of their demands, whenoe 
the maſter's advantage, would be defeated, If, however, the maſter 
ſignify his aſſent to their acts, he thereby agrets to the deſtruction of 
his right. With reſpe& to the acts of a lunatic, they are not lawful 
under any cireumſtance, as he is utterly Incompetent to act at all, 
although his guardian ſhould agree to his ſo doing. It is otherwiſe 
with reſpect to a ſlave or an infant; for a flave is poſſeſſed of perſonal 
competency, and there is hope of an infant in due time wang» : 
„ 10h hence there f is an evident fe between thoſe 
and nene 5 „ 0% , een 131659 & 0] enge, 417 7 
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Ir a {lave, an 1 wp or a Te eab? bi F ell or ket rl ar · 1 e 
ticle, knowing at the time the nature of purchaſe and fale, and in- 8228 
tending one or other of thoſe, the guardian, or other immediate ſu- quires the af. 


perior, has it at a option either to give his aſſent if he ſec it adviſe- — 


ſuperior: 
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but it oper- 
ates upon 
them with 
reſpect to 


able, or to annul the bargain; becauſe, as the controul and ſuſpenſion 


with regard to the acts of a ſlave are on account of the right of his 
maſter, it follows that he has an option with reſpect to them; and as 
the ſame controul and ſuſpenſion as to the acts of an infant or a lunatic 
are with a view to the ſecurity of their intereſt, their guardians are 
therefore to examine and attend to what may be good for them in their 
s Ki. requiſite, moreover, that the perſons here deferibed- know 


the nature of fale,. in order that the. pillar of the contract may exiſt, 
and the ſale be concluded ſo far as to remain ſuſpended upon the 


guardian's conſent; and a lunatic: ſometimes knows the nature of 
ſale, and deſigns it, although he be incapable of diſtinguiſhing between 


the profit and loſs attending t.—(A lunatic of this deſcription is termed 
a Matook ;—and his agency is likewiſe. valid, —as 180 dn ww 


mentioned in treating of agency.) 


On jr ox. Suſpenſe obtains only in files the geek nie in 
purchaſe being that it takes effect upon the agent“: but in the preſent 


inſtance, purchaſe by an infant or a lunatic depends upon the afſent of 


the guardian, in the ſame manner as ſale by them. 


RkPLY.— The non · ſuſpenee of pur chafe is only where its "aiding 


effect upon the agent is poſſible, as in the caſe of purchaſe by a Fa- 


zoolee, or tlaithiceſcet perſon: but in the caſe in queſtion it is im- 


poſſible that the purchaſe ſhould take effect upon the agent, becauſe 
of his incompetency where He is an infant or a lunatic, and becauſe of 
the! injury to the maſter where hei is A enn by HOW, there- 


fore, is alſo fuſpended  - 
—It is to be obferved that the three diſqualifications' in bes, 
namely infancy, inſanity, and ſervitude, occaſion inhibition with re- 


„0 


| 1 8 to wards, bur not with i reſpef to "G87 3 becauſe ; acts, u N pro- 


5 : 1 6 Moe or; 2 neaning the alle os * * any thing; whence, in treating 


of crimes, it is tranſlated the perpetrator. - (The tranſlator thinks it is proper ad been 
this diſtinction, becauſe of the equivocal nature of the term agent.) 


. +. Arabs Hal. nn overt acts, ſuch as a deſtruction of property, and 0 woch. 
| L ceeding 
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ceeding from the actor, are exiſtent and perceptible, whereas mere auord. only, 
qavords, ſaich as purchaſe, ſale, and ſo forth, are accounted :exiftent LO ie 
only where they are of lawful force and authority, which ene, | 
upon the defign of them, a thing Which, in the caſe of infants and 

lunatics, is not regarded, becauls of their want of underſtanding; nor 

in the caſe of flaves, becauſe: of the injury to their maſter —In ſhort, 
the diſqualifications/here conſidered occaſion inhibition with reſpect t 


4 * $ FAY 
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ſpeech, but not with reſpect te actions; —unleſs, however, thoſe be ou OD 
of ſuch à nature as to induce an effect liable to prevention fron the oF - 
exiſtence of a doubt, ſuch as puniſhment or retaliation, in which caſe 


infancy or lunacy occaſion inhibition; whence it is that infants or lu- . e 
natics are not liable to r or ee ue Ace i fo! 1 
paid ner Ir, 1-4 a gilde i ee oY 2080 1 0 
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No Coira entered into, nor 46k nowledoment made by an infant or All contracts 
lunatic” is valid, for the reaſons before af oned ; and, in the fame er by 
manner, divorce or manumiſſion Proncuueed by them does not take an infant or 
place, the prophet having ſaid, 6 every divorce takes place except that 33 pt 
<« pronounced by an infant. It is to be obſerved, moreover, that ma- ee 
numiſſion ĩs peculiarly prejudicial: and an infant does not underſtand manumiſſon 
the nature of divorce, as not being capable of deſire; and his guardian by 1 it 
cannot poſſibly know Whether the infant and his wife may not agree 
together after he attains maturity. Hence the divorce or manumiſſion 
pronounced by au infant are not ſuſpended, in their effect, upon the o g 
conſent of the guardian. II, alſo, the aw. himſelf pronounce, a 2 Ang 6 
divorce v upon the infant's wife, or grant manumiſſion to his ſlaye, it their 


behalf. 

does not take place: — in oppoſition P. other acts, "ſuch, as purchaſe F 
23 and fo forth, | : N li 
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1 an infant or; a\lunatic deſtroy any wing, they ace Hades to wake They are re- 
a tecompence, in order that the. right of the ner may be preſery ved. . _ 


The « ground of this is that deſtruction occaſions ref ponſibility, inde- property. 
pendant of the intention or deſign as where, for inſtance, a man's 


11'S property 


1NHIYBITION. 


property is Amn from deing fallen upon by a perſon walking i in 
his fleep, or from the falling of an inclined wall, after due warning; 
in which caſes the ſleeper or the owner of the wall are en al- 
though they did not Ae derukian. 


NO) | Nees aus efficient wih relpeld t tothe 
«re ane, flave himſelf, becauſe of his competency; but it is inefficient with 
rage. fog not reſpec to his walter, from tenderneſs to his right; for if he were 
and takes ef. liable to be affected by it, the debt or obligation -contrated dy the 


; _—_ im 78 acknowledgment would attach to his [the ſlave'8] per ſon or to 


Acknow- AN 0 


coming free, his acquiſitions, which would be deſtructive of his [the maſter's} pro- 


perty. If, therefore, a ſlave. make an acknowledgment concerning 
Bren y. fuck property is obligatory upon him after he ſhall become 
free; becauſe a flave is in himſelf competent to make a valid acknow- 

dgment, the validity of which is however obſtructed by the right of 


wle, the obſtcution then ase een N 
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duce puniſh - Ination, thoſe are executed upon him on the inſtant,” ſmee he is a ac- 

lat. counted free with reſpe& to his zi bad, Whence it in that his maler 
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ring " the faying of [the prophet] before quoted, and alſo becauſe the p ro- 
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et except divorce.” '— Beſides, as a ſlave knows what Ss; ie for 


him with regard to divorcing his: wife, be. is therefore competent to 


_ Tat eh His maſter” 8 rt of | ; 275 Ain "moreover, or the 
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is a ſtill greater Hardfhip | upon him than withholding his p 


: and + As his making theſe muſt depend upon the property being in his 
ha 
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that he is not entruſted with the care of his own property. Beſides, 


if he were not under inhibition, there would be no advantage im with- 


f = holding his property, ſince in ſuch cafe he might ſtill deſtroy What is 
| kept fron him, by his words or declarations. The argument of Ha- 
 neefa is that as a prodigal i is ſtill ſuppoſed to be a perſon naturally en- 


dowed with ſenſe and underſtanding,. as much as one who acts diſ- 


5 creetly, he therefore is not ſubject to inhibition any more than a pru- 
dent perſon.” The ground of this is, that if the prodigal were ſubje& 


to inhibition, (that is, if His power of a&ing were doubted,) he would 
be excluded from humanity, and connected with brutes, an- excluſion 
Nil more . xo to Him than any e e of which- he could 


£2 £4 


1 fane au adult any ee evil be 8 — as . 
a an vunſkilfof pliyician, | or a proffigate magiſtrate, or a mendicant im- 


poſtor,) the inhibition is law fül, (according'to what is reportedfrom 
E nete, fince i it this inſtance the ſmaller evil is uſed to remedy the 


3 : 85 which ; is juſt and reaſonable. With reſpect to the argument 
for inhibition upon a prodigal, from the circumſtance of his not being 


entruſted with his own property, it is not admitted, ſmee inhibition 

ropertyrifur 
the legality « of the ſmaller hardſhip does not prove the greater hardſhip 
to be legal. In the ſame manner, alfo, the analogy addueed between 
a prodigal and an infant is not admitted, ſince an infant is incapable of 
purſuing his own advantage, whereas a prodigal is capable of ſo doing. 
Beſides, although in ſubjecting the prodigal to inhibition his intereſt 


and advantage = conſulted, ſtill, however, the Law exhibits i in one 


particular: a tenderneſs towards him, by enabling him to purfue his 
. own advantage,. which he acts contrary. to only from the vice or folly 


of his diſpoſition. In withholding: his property from him, Moreover, 
| there i is one particular advantage; for the diffipation of property by 


extravagance chiefly conſiſts in making idle and unneceffary. donations; 
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han „ ” there is therefore ' an evident advantage " in detaining it from 


it OO M0 TAIT! LEE * 3 Me. ar, Minen et 
"ts a Angie liy.an ieee a prodigal,. and the wetter may be im- [ep 


one 1381 
bi referred to anotlier magiſtrate, and he annul the inbibition, and — 1h „ 


leave the prodigal at full liberty, it is lawful; for the inhibition im- — 3 ed 
poſed by the former magiſtrate i 1s merely an opinion, L Fiva, „ . 
decree, ſince to a judicial decree a plaintiff and a defendant are requiſite, | 5 
and thoſe do not exiſt in the preſent inſtance. Beſides, if the act of 
the magiſtrate, in thus impoſing an inhibition, be confidered as a de- | Z 
| rree, there is a difference. concerning its being. actually ſuch, as Ha- 5 = 
neefa is not of this opinion. It is, however, incumbent. upon the 
ſecond magiſtrate, in this inſtance, to maintain the vittue of the 
ſentence [of inhibition, ] in order that it may continue in force and 
accordingly, if the prodigal perform any act after inhibition, 3 1 nd the 
act in queſtion be referred to the magiſtrate who impoſed. the inhibi- 
tion, (or to any other,) and this magiſtrate iſſue a decree annulling 
ſuch act, and again the matter be referred to another magiſtrate, lie is 
bound to uphold and adhere to the ſentence of the firſt magiſtrate, 
and not to annul it; for as the firſt or other magiſtrate, upon the mat- 
ter being referred to them, had confirmed and ſubſcribed to the ſen- 
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1 — delivered it as, 2 bid opinion, that * an 77 be a Th 


prodigal at the time of his attaining maturity, his property muſt not Trey 


be delivered to him until he be twenty-five years of age (itil, how- wichheldfom 
ever, if he ſhould perform any act with reſpect. to his property prior attaintwenty- 


to that period, it takes effect, ſince, according to Hanega, prodigals | 5 1 M 
are not liable to inhibition:) - but upon compleating his twenty-fifth | 

year, his property muſt be delivered to him, although his diſcretion 

ſhould not be aſcertained. The two diſciples maintain that his pro- 

perty muſt not be delivered to him until ſuch. time as his feretion be be 


* "ON n and nat in they interim all acts \perfirmed by him are 
Wile Be i 6.loh0e 107756 td SPP: 2 2 invalid; 
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invalid; for as mental imbecilit) is the occaſion of the obſtacle to his 
power of action, it follows that the obſtacle continues as long a8 the. | 
.occafion. of it remains;—as in the caſe of an infant, who remains 
2 25 ſubject to. inhibition during the contin! ance of his infatley. The ar- 
5 gument o 'of Hanieefai1 is that withholding the property from the perſon | 
in queſtion is intended to operate merely as: inſtruction or as a ſpecies. 
of di cipline 3 and it is moſt probable that a perſon, after 81. the 
age m mentioned, / will not be diſpoſed to receive inſtruction | ; ince 1 it 
frequently happens chat a man arrived at thoſe years: is 4 aber, 
his ſon havingia { ſon born to him: hence i in withholding his Property 
there is no advantage whateyer, fince the view in withboldin it is to 
make bim ſubmit to inſtruction, which 8 po 
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pon his attaining the”: age 
mentioned can no longer be anſwered ; and it is "therefore. indiſ- 
penſable that his prop perty. be delivered to him. Reden, the reaſon 
for withholding his property f from the perſon ; in queſtion after he Has 


ES 


_attained maturity, is in conſideration of the veſtiges or remaining i im- 


; Y Ks 


proſſions of infancy and as theſe continue only i in the begdaing of 


„ 


| ' paſſitngs ſufficient for this parody "bis 3 muſt be delivered to 
him hence Hantefa maintains that if an infant be diſcreet at the 
time of his majority, and afterwards become prodigal, Nill his pro- 
perty muſt be delivered to him, fince the prodigality, 3 in this inſtance, 
cannot be regarded a3 a veſtige of f infancy. It is to be obſerved that as, 
, according t to the tenets of the two diſcip les, an inhibition 'ipon the 
| vie; prodigal in queſtion | is valid, it follows a a ſale concluded by y him! is 
94 „„ of no effect, in order that the advantag e prop of, in the in U bition | 
- may be obtained, Ii, however, f the fale be be deem med advite⸗ able, the 
magiſtrate. muſt. give Wo aſſent to it; ; " becaul © here the ſale pe poſſeſſes 
all the effentials of ſale, being ſuſpended in its effect merely for t le 


n i n reſt ;, and £32 \ 


| Alen ge of th e prodigal, an d, from, a regard to his intere 
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— over and pak #3, the 3 of the rn *. is | thereforn 4 
auiſite that he examine whether the ſale be adviſeable, 1 in the ſame 
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manmer as 3614s? his duty to inveſtigate into a ſale lands an ee 
| who ce e Nr erer unde eme 3 Md 15 


ele acne! 5199+; a M di n 


he pr preceding ene e 
ſale before any mbibition mas been f laid! upon hirn by che magiſtrate, 
ſuch fale is valid, according to Abo Thyfaf; ſinee (agreeably to his 

tenets) to render the acts of the Prodigal invalid, it is requiſite that 

the magiſtrate lay an inhibition upon Him, in © der that inhibition 
may be fully eſtablied. "According to Mohamme 

the ſale in; queſtion i is unlawful, fince (Areeäbly te his tenets) the 

prodigal is in fact under inhibition after 

hibition, namely prodigality, ſtands in the Place of infancy. y The 

fame difference of opinion obtains concerning an infant to: 18 di- 

creet at the time 6f . G 4 hn ye 5 | 
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him after ma. 
turity, and 
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effectual, and the ſlave becomes free, according to the two diſciples;, 


alma Yi ve, it is 57 hd and he may. 


grant manu- 


miſſion, 1 


whereas according to Sei it is not effectual. In ſhort, it is a rule 


with the two diſeiples that every act liable to be aſſeck 


allo labile to be affScted by inhibition as (en the cntrAry) any act not 
affected by. jeſting is not affected by inhibition for) a prodigal is, in 


effect, a jeſter,, inaſmuch as the tds. af a jeſter, ſpoken to an unwiſe 


or abfurd effect, proceed from qnere paſſion on wa NdRdieſs, ß from + 


a want · of und ing, and the ſame alſo of a pril; and as, ma- 
numiſſton i 18 6 back: thoſe things not affected bysjeſtin A but valig, yen 
When, ee ine fo in che fame manner. x jon, pronounced 


by a prodrgat i is valid. „With Shafei,,on the contrary; it 1s 2 a rule that. . 
inhibition in.conſequence, of M4 is. in effect; the” fame: as inhibi- 
| tion in conſequence of, Jeruituae F (whence. it is that after inhibition | 


of the Prodigal is valid ; 


except divorce, which i is MERA in the ſame manner as divorce | pro- f 
nounced by a flave;) and as manumiſſion * a ſlave is invalid, ſo in 
the 
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the fame wanner is manumiſſion by a prodigal- It is. tg be obſerved 
that as, according to the two diſciples, a manumiſſion pronounced by 
the prodigal is valid, the ſlave therefore owes to his maſter (the pro- 
dien) emanelpatory labove to he'amount of his whole yalus3 hett 
inhibition is laid upon the maſter with a view to bis intere! and ad- 
vantage; and as the preſervation of his intereſt by a rejeQtion of the 
manumiſſion itſelf is impoſlible, it muſt therefore be rejected ſo far a as 
to ſubject the ſlave, to emancipatory labour, for his full value; in the 
fame; manner; as holds in the caſe of inhibition With reſpect, 88 J. ying 
| perſon; for if a dying perſon emancipate bis fave, he [the flave] 
muſt perform emancipatory labour on behalf of the creditors, whiere 
the perſon was involved in debt, or on behalf of the heirs, for two | 
thirds of his value, 2 he died fee from debt. F It is Elſewhere | 
recorded, from Mob med, that emancipate ry a5 #4. ot incumbent 
upon the ſlave thus emancipated by his 1 5 being 4 prodigal 3 for, if 
it were due from him, it could only be ſo on behalf of the emal ate 
and the Law, does not authorize the obli igation 0 of e labour 
on behalf of the. eee but of o others. o 
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or Lacher, 60 11 the prodigat: in queſtion centtiento his ſlave a Modabbir, it 2 
ful} becauſe Tadbeer gives a title to manumiſſion; and as actual ma- 
numiſſion, proceeding from a prodigal, is valid, that which merely 
entitles to it is certainly valid. Emancipatory labour, however, i is not 
incumbent upon the Modabbir during the prodigal 8 life, ſince he fill 
continues his property. But if the prodigal die, without diſcretion 
Having been aſcertained in him, the Moadalbun is in that « aſe to per- 
form ema ncipatory labour ſ to the prodigal 8 heirs or a as the 
5 caſe may be,] for the value he bore as ee cauſe he be- 
Comes free u pon his maſter's deceaſe, at which time h e 1 is a Modabbr 
, and the caſe is therefore the fame ws if the maſter had ft conſtitute 
| him a 9 8 0 and d then 0 e him. e 
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Iv thi prodigal's female ſlave being forth child..an Lhe. claim it, or claim a 
the parentige. is eſtabliſned in him, and the child, is free, and the die nde 
mother becomes his Am-Walid;. for as the prodigal has occafion to flave, 
make the claim in queſtion, with a view to poſterity, , bei is therefore 
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* he Ws female — 5 not in poſſeſſion of, any child, or create his. 
and the prodigal ayow, her. to be. his. Alt the, coming be⸗ 2 2. 


ſell ns 12 af ee dhe 2 55 die, ſhe. e emanci- 
patory labour [to his heirs or creditors]. for her whole value; becauſe 
his avowal of her being Am-Walid i is the ſame as his acknowledgment 
of her, being, free, ſince the child, Which would, be an evidence. of her 
freedom, does not exiſt 1 in this caſe ; and as, if he had declared her to- | 
be free, the, would owe emancipatory labour, ſo likewiſe in the pre- 
ſent inſtance. It is otherwiſe, in the example before ſtated, (here 
che child · s ſuppoſed to be exiſting,) ſince in that caſe an evidence 
exiſts of the ſlaye being free. Analogous to this example is the in- 
ſtance of a dying perſon lay ing claim to a; child bot n of his heal faves 
rn eee en e en e 
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i» ky p Bong bers and of marry any eee ſuch na He may alſo 
is legal and valid; becauſe jeſting has no effect in matrimony; and mary. 
alſo, becauſe e marriage is one of his original indiſpenſable wants. I, : 

; alſo,” he ſpec cify any dower; it is valid to the amount of the Woman's 

proper dower, as that is ons of the pertinents of marriage 5 but any 

thing b -yond the proper do wer is null, ſince for that there. is no occa- 
ſion, ; it | in 8 binding. ai in conſequenee of ſpecification, Which in 

this inſtance is no way advantageous to the prodigal: —the, excels - 
| a is invalid, in the ſame” manner as Where a perſon affected 

with a 'mortal diſeaſe; marries, and ſpecifies a dower greater than the 

hn dower.!. Ic. alſo, he divorce his wife before Foy . an 
| half 
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Eervarioh. of His wife and ehren is among His efſentiat: vant 
naintenatice is up t6 his relätions by riglit bf entity: and rio perſa 
1 35 annulled” __ ptodigality.” it is to be obſerved char it ln dhe 
225 dat) t to 1 give the amount or propor n of Eat into the p. 
'digal's hands, zene pion che proper objects of 
Zaldt; for as 25 td is phys piety, intention is therefore requi- 
ſite in the pay ment of it. The Nec mult hewever, deputo one of 
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lnecn' S hands, that He may diſtribute 4 
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or pronoutices 'a'Zihtr upon is fe er 4 in thieks ak he ddes not 
_ forfeit any property, but has only e- F. for his cath, 
00 ow, or or Z ihr „by faſting, Y this epiation being inc by his 
"a0 and therefore if his ere of euplation by a-py ment 
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ban. The Kdzee-muſt\got,; howeyer, entruſt-to/ bim i . 
quiſite far his travelling expences, but muſt lodge it in the hands 9 
ſome truſty perſon among the pilgrims, to provide him 2anaintetranoe | 15 
out of it upon the journey; for otherwiſe he would throw: it away, | 
expend. it on ſomething not relating to pilgrimage In the-ſame .-  _ - " 
mR alſo, if the prodigal bo deſirous of performing. the Amrit s, . 0 
muſt mat be prevented; for as concerning the obligation oft that there 1 
is a difference of opinion, caution. diestes that no obſtruction be b. 
fered to the obſervance of it, In the ſame manner alſo, if he. be de- We 
ſirous of performing) a Kirds: -, he muſt not be prevented, ſince. by 9 
Kinds is underſtood the performance of Aurit and pilgrimage 1 — 1 
zend >; ANN ain actgrmne tera J ratel | | | , 
11 Süd hl 30 items ooh tons ob i „ 55 13 1044 A 
I che p prodigal Gll led make. a Vrrie of queſt: to pious His bequeſt , 
ad charitable purpoſes, they hold Rs ampuny of a third of his — hal | 
whole property; for rendering them valid is advantageous to him, ol. | ' 
ſince. when the bequeſts take effect he has no longer any occaſion ; 


for the property; and thoſe bequeſts are uſed as a mean either of 
manifeſting aid teltatog; AGRI le to. Gon, or a- acquiring merit in 
his ſight. 803 5 7 fis S + f 1 187 WC = 5 * bn : 
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de perſalmed before 
— obſervances there is a difference of opinion among the A/ 


+ Kirin figs es performing the, ceremonies of A ee Fee a 9 a 
We, 3 of pilgrimage, chat andthe viſitation EY 
tothe temple (rape termed the pilgrimage) d under different ends. 
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dowed with diſcretion and original or ſupervement: depravity of 
manners are alike as far as regards this rule. Shgſel maintains that 
inhibition is to be impoſed upon a perſon of this deſeription as a punith. - 

ment, in the ſame manner as on a prodigal; whence it is that (ac- 
cording to him) an unjuſt perſon is incapable of exerciſing juriſdiction 

or hearing evidence. The arguments of our doctors upon this point 

are twofold. i: Fiasr, the word of Gop, in the Kon Ax, fays 

„ WX NEVIR YE PERCEIVE: THEM TO BE DISCREET,| DELIVER' ro 

% THEM THEIR PROPERTY; — and the reprobate, in the caſe in 
queſtion; is ſuppoſed to be diſcreet with regard to the expenditure of 
his property. SECONDLY, a reprobate (according to our doctors) is 
competent to exerciſe authority, as being a Muſſulman, and _ 

e Fee een, to * e en to ys own en 1 * 
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People are Tus two diſciples yr that the Klass! is at a en to iy an in- 


liable to in- 
hibition wi kibition upon perſons on account of carelefineſs or neglett | in their con- 


. cerns, although they be not prodigal. Their a nt is that an in- 
| . ; 
' | Hibition impoſed upon a perſon of this deſeription is dvanitageous't 


bim. e concurs with the two berg [> this fron wa 
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The puberty Taz 23 af 4 2 bey is ; ctabliſhed by his becoming ſubjedtto 


of biiedby nocturnal emiffi on, his 1 impregnating A woman, or emitting in the act 


_ of coition; ang if none of theſe by known ta: exiſt; his Pray not 
. 76 1 5 en Wet Gf I 


enden en in he Maſe en and he Ks. * 
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eſtabliſhed, until he have compleated his eighteenth year.— The pu- 
berty of a girl is eſtabliſhed by menſtruation, nocturnal emiſſion, or 
pregnancy; and if none of theſe have taken place, her puberty is 
eſtabliſhed on the completien of her ſeventeenth year. Wbat is 'here 
advanced is according to 1 5 The two dilciples maintain that 

upon either a boy or girl com mpleating the fifteenth year they are to be 
Seele adult: dere i all 988 report of Haneefa my 4 ame effect; -Þ 
and Shafes concurs in this opinion. It is alſo reported, from Haneefa, 


that to eſtabliſm the puberty, of a boy  nmeteen, years are requiroh 


Some, how ever, obſerve that by this ; is to be un erſtood, merely. the, 
completion of eighteen years and the comm. 
teenth; and conſequentiy, that this report perfect accords with the 


upon his at- 


taining eigh- 
teen years of 
age; - and 
that of u girl. 
by circum- 
nces, or 
upon her at- 
/ taining ſeven- 
prong years of 


mencement of the nine 


other. ö Some, again, affirm that this 1 18 not the ſenſe j in which the; 


haſt report be received; * for there have, been other opinions ; re. 
ported fro &fa on this point, different from that firſt recited. as 
above; becauſe ſome authorities expreſly fay that {open to him) 
the puberty of a boy is not counted b . until he ſha 
1 his nineteenth ers 1.1 is to obſerved that the earlieſt 25 
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clare chemſelves adult, their declaration muſt be be credited, and they 
become ſubje&t 1 to all the rules affecting adults 3 becauſe the attain- 
ment of Puberty, is a matter "which | can a be aſcertained by their 
teſtimony 3 and conſequently, when they notify it, their notification, 


muſt be credited, in the . manner as the declaration of A woman 
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A debtor is 
not liable to 
inhibition; 


nor can _ 
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ject of {| 
tranſaction 


but he may be 
impriſoned. 


2g - OY i Ru 17 48 0 e 
2334; Fit, 1 14 k 1 11 to; "4.58 i * 


SF 31{ +. ey 1 


Tt kn of i that 1 no „el can be laid "a et 


on account of debt. If, therefore, a debt be proved againſt any per- 


ſon, and the ertditors require the Kc to impriſon him and lay him 
under inhibition, ſtill the Kidzee muſt” not do the latter; becauſe as 
hying him under inhibition is a deſtruction or ſuſpenſion of his com- 
petency, it is not therefore allowable for the remedy oryemoyal of a 
particular injury.” If, alſo, the debtor be poſſeſſed of property, ſtil 

the Kurer i is not at liberty to perform 77 aft with it“ „ as this would 


moreover, be an act of converſion ent the 7 5 = the p proprietor, 
and conſequently null, according both to the Kokan and the Senna. 


It is, however, requiſite that the magiſtrate impriſon the debtor, and 


hold him in durance, until ſuch time as he ſell his property for the 


oh diſcharge of his debts, and the rendering of juſtice. The two diſ- 
bt ciples ſay, that if the creditors require the KAaee to impoſe an inhibi- 
tion upon their inſolvent debtor, it is requiſite that he impoſe an in- 
hbüibition upon bim accordingly, and prevent him from ſelling, or 


tranſacting, or making acknowledgments, f in order that his creditors 


? may not f Rall an injury; becauſe reſtriction is impoſed upon a pro- 


digal only out of a regard for his intereſt; and in impoſing the ſame 


upon a debtor a regard! is manifeſted to the intereſt of his creditors; for 


if an inhibition vous him were not authorized, it is not improbable | 
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that he might act colluſively, or, in other words, might declare that 


the property in his poſſeſſion belong to a particular perſon,” not-. | 


withſtanding it actually belongs to himſelf and not to the other, bis 
declaration being made merely with a view that the property might 
not go to his creditors, hence the right of the creditors would be 
defeated. —(lt is to be remarked, that what the two diſciples fay of 

an inhibition being laid upon the debtor with reſpect to ale, applies 
only to the ſale of any thing for a price ſhort of its real value; as the 
night of the creditors is not injured by his ſelling an article for an ade- 
quate price. Beſides, the prohibition of the ſale exiſts only on nd - 


count of the creditors* right; and as their right is not annulled by ſuch ung 


a ſale, he need not be prohibited from concluding it,) —It is alſo law- 
ful (according to the two diſciples) for the dace to, ſell the debtor's 


property, here he himſelf declines ſo doing, and ta diyide the price 
of it among the creditors in proportion to their reſpectiye claims; he- 
cauſe it is incumbent upon the debtor to ſell his property for the pay: 
ment of his debt; and conſequently, upon his declining fo to do, tbe 
 Kizee is his ſubſtitute; for that purpoſe, in the ſame, manner as a Knee 
is the ſubſtitute of the huſband for pronouncing. a ſeparation between 


him and his wife; where he is an eunuch, or impotent. The argu- 


ment adduced by our doctors on behalf of Honeefa, and in reply t tome. 
two diſciples, is that collu/ion is a matter of uncertainty... And with 
reſpect to ſale, it is not to be particularly appointed for the payment of 


debts, fince/it is in the debtor's power to diſcharge what he owes by 
various other means, ſuch as borrowing! or begging ; whence it is not 
lawful for the K4zee to appoint a ſale. &1 is otherwiſe in the caſe of a 
| huſband who is an eunuch or impotent, as in that inſtance ſeparation 
is the appointed remedy. The debtor, moreover, is not impriſoned 


with a view to ſale, (as alleged by the two diſciples,) but with a view. 
to the payment of his debts, and to conſtrain him to adopt ſome me- 


thod for the. diſcharge of them. —Beſides, if it were lawful for the 
Kizee to ſet up the debtor's property to ſale, he could not lawfully 


have recourſe to impriſonment, ſince that y would be injurious both to 5 
6 the 
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bt If he be poſ- 

+ ſeſſed of 

1 money, of 

16 the ſame de- 

i nomination as 

[ | his debt, the 

(6.3 Kazee may 

11 make pay- 

16 ment with it; 

or, if the 
ſpecies be 
different, he 
may ſell it for 
this purpoſe, 


Rule in ſel- 


ling off a 


cording to Haneefa, and proceeds upon a. favourable conſtructiou. 


me 
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che debtor and the creditors, as being vexatious to the former; and 
creating a'deliy in the diſcharge « of the liter's right, Whenee the! im- 
7 would not de fandtiohed by the Law 3=whereas 1 it is id 


fact ſtrietly lawful.” 3; ct 1 15 yio Tar! DENT 0 ; 11611ʃ 14 4535 
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an hg debts, owing 3 the Acer Adr conſiſt RPA nn "a 
the: property: poſſeſſed by the debtor alſo conſiſt of dirms; the Kitee 
may in this caſe diſcharge the demands upon him without his conſent, 
This is a point in Which all our dostors coincide; for as the ereditor is. 
here at liberty to take his right without the debtor's conſent} it ſol · 
lows that the Kdses is at liberty to aſſiſt him in the recovery of it. If, 
on the contrary, the debt conſiſt 'of--dirms, and; the property in the 
debtor's hands be denars, or vice venſa, the Kiizteis in this caſe e m- 
powered to ſell ſuch property for payment of the debt. This is ac- 


Analogy would ſuggeſt that the K4zee: is not at liberty to ſell the pro · 
perty in this inſtance, in the fame manner as he is not at liberty to ſell 


the debtor's houſehold goods, or other effects. The reaſon, hows 


ever, for a more ee rn conſtruction of the LAW, in this parti- 
cular, is that dirms and deenars are both alike with regard to their 
conſtituting price and repreſenting property, as, on the other hand, 
they differ from each other with regard to appearance: hence, becauſe 
of their ſimilarity i in-the one ſhape, the, Kaze is empowered to act 


with reſpect to them and becauſe of, their 4;{- ſimilarity in the other 


ſhape, the creditor is not at liberty to take them without the debtor's 


conſent. It is otherwiſe with reſpect. to goods and . ace a 


thoſe are objects of deſire and uſe, 


whereas dir m. and ne are merely a. means & obtain ing a 
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conſiſto of money v is firſt diſpaſed of, then his eltegs and bovſchell debors s . 
furniture; and laſt of all his houſes and lands; for in this made of ad. 
juſtment a regard is paid to the eaſe and convenience of both parties. Do 
The, debtor” s.clothes,. alſo, muſt be. ſold, excepting only one ſuit, 6, þ 
vbich iß ſufficient to anſwer e Some, however, lay that u, 


Hr. 
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Ir a debtor make an acEhOwI = na, whill ade une h. Acknow- 


o unde Ac | 
fach, acknowledgment is not binding upon him until be ſhall hape ſa- « bir u 

tisfied his creditors ; for as their right was firſt connected with his pro- 0. binding © 
perty, he is therefore not at liberty to annul it by an acknowledgment his debts be 


in behalf. of any other. penſon, It would be otherwiſe ſuppoſing the 3 _ 
debtor to &fray a. perſon” s property; for i in that caſe he would be.re- ENT OY 
ſponſible, and the owner of the property ſo deſtroyed would gome in . * 
upon an equal footing, with the other cregi ors... as the deſtryiqn of 15 
property; is a ſenſible and perceptible. circumſtance; and therefare on- 

not  poflibly, be ſet aſide. If, alſo, the debtor acquire or obtain Pra- 

perty after inhibition, his acknowledgment, as above, takes effect 

with reſpect to loch Wr the night of the former creditors 


at 1 of in- 
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bomided he hein poverty, And alſo. to his Wes, infant children, (being 
and uterine king ; becauſe his indiſpenſable Wants precede. the right genes op 

15 pro. 


and alſo becauſe, as the maintenance of his wife, &c. 
18 their ahr, 1 cannot be annulled by inhibition, Nr it 18 that den wives, 
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children, and if 10 were to marry, bis wife comes in upon an equal Come with bi 


kind · 
— other ee N. ths gi of her e dower, 51K 10 5 11 * 


F b 17 


r 
— — UE Tos IRS 
A ene En — 


A debtor, on - Ir the bes 65 12 85 — x any . property.” ail A the 
my A rf creditors require the Knee to impriſon him, he at the ſame time de- 
prifoned: claring that * he has nothing,” the Käner muſt in'this caſe/impriſon 
| him on account of ſuch debts as he may have incurred byvantrad, 
ſuch as a dower, or an obligation undertaken by his becoming bail for 
8 property. ¶ Thoſe caſes have been already di ſcuſſed at large in treating 
bb the duties of un re mod . Or parts pm boner y_ 
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vith reſpet is nevertheleſs continued in durance, provided he have an attendant to 


him whilſt | 
22 wait upon him and adminiſter medicine to him: — but if he have no 


ſuch attendant, he muſt in that caſe be liberated from confinement, 
leſt he periſh. If he be an artizan, he muſt be prevented from fol- 

lowing his trade, and muſt not be ſuffered to do any work, in order 
that, from diftreſs, he may be compelled to pay his debts v.. This is 
approved. If he be poſſeſſed of a female ſlave, under ſuch eircum. 

ſſtances as that he may cohabit with her +, he muſt nut be prevented 
from ſo doing; ſince carnal connexion is required to ſatisfy a man's ap- 
petite in the ſame manner as eating or drinking; and he therefore ' muſt 


not be prevented from indulging himſelf in'this, any more tan from 
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After Uibera- eating or drinking. Upon his being liberated frotm priſon 4, che cre 
ecken d mn ewes wor 'M age in aßen their claims againſt him, 
L Fran „ a £2165 en Maran MARTHA OO 
= ls \ verly W ro nh eee e ibi 30 bom 287 Aus at Th 
| 4 This at firſt Can does not appeie conkbens with the tenderneſs exhibited toward Bi = 
„ A debtor in other inſtances. It is to be recollected, however, that the debtor 3 
18 > pegs on ſuſpicion of his being pled of f property, v which hedenies, . 
e * E Sie! Id, 
| : 7 That is, under ſuch cireumſtances as make ber lawful to him. 15 7285854 Hie! ; 
Bi, 5 3 bn cofunnce of ene of inſobrency in lis behalf, 
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but are at hberty to * him . " They muſt not, however, pre- NY 


vent Bitn frofn ee IAA . Tue, dienen park eee 
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the bent 1 Here e wes Thiolereltoc + are . ie 
alſo at liberty, in this caſeg to tike the ee of the debtor's Garn 
ings, and divide it among themſelves in- proportion to their reſpectibe as 
claims; for as their right is equal with regardito/power//attention muſt | 
be paill equally to-that of each. The two diſciples maintain that upon 
the Kdace declaring the debtor's poverty [inſolvency] the oreditors 
muſt be obſtructed, (that is, muſt be prevented from -purſuing the 
debtor,) unleſs they adduce evidence to prove his being / poſſefſed of 
property; for as (according to them) the Kizee's decree of poverty on 
behalf of the debtor is valid, his inability to diſcharge his debts is 
thereby fully eſtabliſhed; and this being the caſe, he is! entitled to un 
indulgence until he may acquire property, and thereby become ſol- 
vent. According to Hanegfa, on the contrary, the Kaze! s decfee of 
poverty on behalf of the debtor is not valid? becauſe property: comes 
in the morning and goes in tlie evening. Beſides; as witneſſes poſſeſs 
a knowledge of property only with regard to appeatance, evidence 
therefore, although it be proof ſufficient to releaſe the debtor from pri- 
ſon, is ꝙ et not proof-ſufficient-to annul the right of the creditors, that 
is, their title to purſue the debtor. With reſpect to enen 
ſtated ã relating the opinion of the two diſciples, that the creditors 
muſt mot be bſtructed unis they addute evidence to prove the debtor;'s 
6s Tring Pal Jed of: ee it is an argaryanh that e of mn e 


EN 111515 126) 2 Ot £31 10 U. | 47 306 


> 5% 1 * 


* + — 4 « * — © — 
s > pe . CC ot OE EET OE 8 r i 
Pp IRR m a  g eT, FO 2 La - 


2 „ 
n 
n 


1 5 
1 9 Lu ee eee abs Se; 8 


— 8 3 1 14 N 4 to. * * 
* 15 Aae meaning a 0 perſonal „ upon or * oyer him. 
This! is a cudoagt mode of proceeding, with reſpect to debtors, among all Muſſulmans, 
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at liberty to 
purſue him; 


. 
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has a preference over evidence of poverty ; becauſe the former tends to 
prove new matter, fince. the poſſeſſion or acquiſition of wealth is: ſu- 
pervenient, whereas indigence is: original, With, reſpect, on the 


other hand, to what has been ſaid, in ſpeaking. of the right of pur- 


ſuing, &c. that creditors; . muſk not prevent the debtor from tranſ- 


acting buſmeſs, or travelling,“ it is an argument that the creditor 


and have an 
option, if he 
prefer con- 
tinuing in 


priſon. 


is at liberty to purſue the; debtor. by accompanying him wherever he 
goes, but not by fixing him in any particular place; for this would be 


impriſanment. If, alſo, the debtor go into his houſe upon any buſineſs, 


the creditor; is not at liberty to enter with him, but muſt ſtand at the 
door until he come forth; becauſe men ſtand in need of ſhine ite 
and ſecluded place. 


p 


I a. debtor, be 113 of continuing in ba and his cradifve 
be rather deſirous. of holding him in purſuit, regard is paid to. the 
option of the. creditor, , as that is the moſt. effectual towards obtaining 
the deſired: end, ſince he, it is to be ſuppoſed, will adopt ſuch 

meaſures as may diſtreſs the debtor, and thus compel him. to do 


juſtice. | If, however, the Kizee. perceive that' the debtor. is ſub- 
| jected. to any particular injury, (from the creditor in the exerciſe of the 
right of purſuing, as, for inſtance, not permitting him to enter his 


A male cre- 
ditor cannot 

purſue his fe- 
male debtor. 


Caſe of a pur- 


chaſed article 


3 $ 


debtor,].i in order to repel fuch 1 injury 


own hauſe,) in this caſe he [the Kizce) muſt ue him [the 


— 


Ir the debtor be 4 woman, and the creditor a man, the: cre- 
ditor muſt not be ſuffered to purſue her, ſince if this were ad- 


mitted, it would induce the retirement of a man with a ſtrange 
woman. The creditor, however, is at liberty to depute a. confiden- 


tial femak: t to attend the debtor 1 in the exerciſe of his right. 
Ir a debtor become poor *, having at the Game time in his hands 


This, in effect, ſignifies the ſame as ſailing, or becoming bankrupt. © 
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effocts purchaſed from a particuitar perſon, this pefſen; in ITY 
_ the price of ſuch effects, is upon un equal focting with the other cre- 


8 


. 


1 g in the 
debtor's 
hands upon 


ditors. Shafes maintains that in this caſe it is the duty of che Kiſave bi failuee. 


to ly an nhibitic upon the purchaſer, provided the ſeller require him 
ſo to do; and then that the ſeller has it at his option de diſſolve the 


ſale; fot che putchaſer has become incapable of paying the price; and 


this bocaſions a fight of diſſolution, in the fame mafiner as the inability 
of the ſeller to delivet the article ſold. © The ground of this is that fate 


is a Contract of exchange, which requires perfect equality in the 
| fame manner as a contract of Sillim; in other words, if the per- 
ſon who receives the advance, in a contract of Sillim, be incapable of 


delivering the article advanced for, (from its not being procurable, for 
inſtance,) the advancer has it at his option either to wait until the 


other may procure the article, or to diſſolve the contract and take 
back what he had advanced; ;—and ſo likewiſe in the preſent inſtance. 


The argument of our doctors is that poverty occaſions an inability 
to make a ſpecific delivery *, In the caſe in queſtion, however, 
the purchaſer is not under any obligation to make a ſpecific de- 
livery, but merely to make a delivery of the price [of the article 


purchaſed, ] which is a debt upon him. Hence the ſeller is not en- 


_ dowed with a right of diflolution in conſequence of the purchaſer” 8 
inability to make ſuch ſpecific delivery. 
Or CT ION. —If debt in general be obligatory upon the pur- 


chaſer, | and not a particular ſubſtancę, it would follow that the 


- purchaſer is not diſcharged of the demand by his giving money, 
and the ſeller. taking poſſeſſion of it, fi ace JOY, is different 


from debt. 
RerLy.—By the ſeller taking pſſeſon of the particular money, 


* Arab. 45 in, meaning (in this place) the particular ſum of money owing to the ſeller. 
[t is proper here to obſerve that the Arabian lawyers make an eſſential diſtinction between 
debt and ſulflance, the former being conſidered as merely ideal, until it be realized, 


BE” Os OS a ſubſtitution 


INHIBITION. Boox XXV. 


a Cubſtitution 3 is eſtabliſhed between this ſubſtance and the debt owing 

by the purchaſer; and as this is the original object in paying debts, 

regard mult therefore be had to it, unleſs that be impoſſible, which 

however is not the caſe in the example here conſidered.—It is other. 
wiſe in a contract of Sillim; for there no regard can be paid to ſubſti- 
tution, as it cannqt there be admitted hence it is that, in contracts 

| of Sillm, the ſubſtance, or particular ſum taken poſſeſſion of, is ac- 
counted to be, in effect, the thing for which the advance is made, 
and which remains a debt upon the perſon who receives oy ſum. 
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Of MAZOONS, or LICENCED SLAVES®, 


E 


a 


his bondage, and alſo (according to our doctors) a remiſſion of the 
maſter's right; and, upon this taking place, the licenced ¶ Mazoon] 

8 They are in ſome parts of the work termed privileged flaves.—The expreſſions are 
ſtrictly ſynonymous, the term Mazoon applying to either, —In fact, Mazoon literally 
bgnifies licenced, and therefore applies to any licenced perſon whatever:—but it is alſo 
the technical term for @ licenced ſlave, and where it occurs by itſelf is always to be taken 
in that ſenſe, | _ | pong 


* 


ſlave 


* 


* 


AZOON is the paſſive participle from Izn.—lzn, in its primi- Definition of 
tive ſenſe, means certification. In the language of the raw ee 
it ſignifies a removal of the inhibition to which a flave is ſubjected by woryremarks. 


* 
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ſlave is empowered to act for himſelf, in virtue of his own compe- 


tency ; becauſe a ſlave, even during his bondage, is endowed with a 
natural capacity for acting, as poſſellin g the gift of ſpeech and a diſ- 
<riminating underſtanding.— Beſides, he was inhibited, and prevented 


from acting, merely on account of his maſter s right; for as his acts 
were known and acknowledged by the LAW, -cnly inaſmuch as they 


were the means of ſubjecting to debt his perſon or acquiſitions, which 
are his maſter's property, the maſter's aſſent to what he did was 


| therefore requiſite, in order that his rights might not be rendered null 


without his will.—As, however, the tranſactions of a licenced ſlave 


are carried on I him independantly, in virtue of his own inherent 


competency, and not by delegation from his maſter, hence any obli- 


gations he may it incur are not exacted from the maſter.—As; alſo, the 
licence is a remiſſion of the maſter's right, it therefore cannot be made 


temporary or reſtricted; and hence if a perſon grant a licence to his 


ſlave for one day, or one month, ſuch ſlave becomes licenced perpetu- 
ally, or until the maſter lay an inhibition upon him, as the maſter's 
remiſhon of his ri ight cannot be reſtricted to an) particular time. It is 


proper to obſerve that, in the ſame manner as In, or licence, is 


eſtabliſhed by an expreſs declaration, ſo alſo is it eſtabliſned by infer- 
ence; 'as where, 'for inſtance! ig: perſon ſees*his Alave tranſacting pur- 
chaſe or ſale, and knowing and perceiving him to be thus employed, 


. be. notwithſtanding remains filent,—in which caſe the {lave becomes 
+ Mazv0p, or licenced, according to our doctors; (contrary to the 
opinions of Ziſſer and Shafei Ty and it makes no difference, in this 
caſe, whether the ſlaye be employed in ſelling the property of his 
maſter or that of any other perſon, with or without his conſent, — 


or whether the ſale be valid or invalid, —for every perſon who ſees 


the ſlave thus employed will, from appearances, conclude that he is 


licenced with regard to purchaſe, and fale,, fince otherwiſe. bis. maſter 
would certainly: prevent him: con ſequently, nik tranſact 


buſineſs with him without heſſtation; and, if be We ere not li- 


cenced, 
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cenced, they would: f fuſtain- an 6 eye o his hoc min 
many”; | 
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1 2 erh give lis flbve's an . nnter ane to wrath, by: ins. 
to Him I permit you to trade; without reſtricting the permiſſion 
to any particular ſpecies of traffic, in this caſe his tranfactions are Law 
ful and valid in all defcriptions 65 commerce, the term trade THD 


13 1 * * , 
& e 


comprehending all ſorts of mercantile concerns. At is therefore awful 


for him to purchaſe or ſell whatever he pleaſes of goods or effects, as 


An unlimited 
licence of 
trade extends 
to every ſpe- 
cies of com- 


merce. 


this is the original mode of conducting trade. He may alſo 2 ah 


or ſetFat any inconſiderable diſadvantage; as this cannot always be 
guarded againſt; In the ſame manner alſo, ſale by him ati a great dif- 
advantage is valid, according to Hanegfa. The two diſeiples hold that 
he cannot lawfully ſell any thing to a great diſadvantage, becauſe fale- 
at a great loſs is in fact the ſame as a gratuity, - whence it is that if a 
dying perſon ſell any thing at a very conſiderable diſadvantage, the loſs. 


can affect only one third of his property. The licence, therefore,; 


at a very diſproportionate and manifeſt loſs, ſince he is not at liberty to 
perform gratuitous acts. The argument of Haneefa is, that fale at any 
diſadvantage, whether great or ineonſiderable, is an act of commerces 


granted to a ſlave to purchaſe or ſell does not include purchaſe or ſale 


and the ſlave in queſtion, moreover, acts in virtue of e in- 


herent competeney, in the ſame manner as a freeman. The 
ſame any: of. nen. alſo Waaler ane, 1 eee 


e 


54 * 4 47 
2 y 4 f 1 
* : 


_- : Kang flare ed a | Mababie ale pow G Caſe of Mi. 
it extends ne affects. the whole of his gens: chere tens an 
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* + Becauſe i in this a e meand of beit a lt for if the 
fave be ſuppoſed to act without hismaſter's concurrence, the maſter cannot be reſponſible 


for ſuch debts as may be incurred by him; —or if; on the other hand, nnn. 
licenced, his perſon or property cannot be attached. 


2 3 


} 


ww £ 
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by a licenced are no debts againſt him;z—or if he be. in debt, it extends 5 . 


"_ of what remains after diſcharging, his debts ;-Tbecaule, its effect would 
be reſtricted to one third, of his property, only. on account of 900 heirs; 
but a licenced flaye has po beirg ref his debts. invalye.theghole gf bis 
property in his poſleflion, the, purchaſer muſt, in, this caſe, be deſured 
nf er to make good the whole conſideration. of Mofas it, or ta diſſve 
| the, ne ſame manner. as holds in the cale, ofa dd fale 
0 acted. by Mine rer in t9Ftzen ef) "yo! —_— Mr 


9 1 wa, orf 44a ror e Aan nic zun KN Ve Did | 
He mayen- , "Tn is lawful 2 licnaced ſlave to engage in a Sillim contraſts and 
; * "pong to give his aſſent thereto, as this is a commercial tlanſacti. 0Bherlt is 
tract, alſo lawful for him to conſtitute an agent for purchaſe or fale, abe! has 
| i ſometimes occaſion for Auch. , „/ SHH H def cre Mag „ in. 
b of} 11 1 HAM oh Lact) 2064 | 


CA "tx. i ak for > licenced 5 to give and) to accept pledges, as 
pledges, * this is dependant concern of traffic, being a modę of paying and ex- 
.or hire kad. acting payment. It is moreover law ful for bim to hire land, houſes, | 

or ſeryants, all, theſe, being tranſactious of, traffic, Hejmay Ihe. iſe 
1 take land from a perſon. under a Nondfecat, f eompatt gf cultivation, 
grain for cul- AS this is attended with advantage;—and, he may alſo purchaſe e 
OO and ow. it in his own grounds, as hy this meang it yields profit... A Git 
2 licenced ave is alſo at liberty to enter into a Wirkat linen „ f ertner- 
partnerſhip, ſhip. in traffic, with any perſon, or to entruſt his property to any ne 
Gela, in the manner of Mozdribat,, or to take, charge. of, another f property 
with a view to manage it by Mexdribat,—all ſuch actsſheing eu 1 
or let himſelf, amonglt merchants,—7lt is alſo, Jawful, for him to let himſelf to hire, 

wo hee. according to our doors: Ziſr aud She diſſent a this opigion 3 

for they argue that as he cannot ſell, yn/elf,, ſo peither gan her ſell his 
ſervices, ſervice, being a dependant of the perſon; and. here he lets 
himſelf tg hire, it is a ſale of his ſeryices,. The, HSU, of, gur doc- 
torg is, that as, the perſon. of the Iiave in queſtion-napſigutorbia er- 
pital, he is therefore empowered · to act with it, vnleſß his ſo doing 


ſhould involve a deſtruction of his licence, — as where, fort inſtance, he 
i fel 


' , 
1 #& 


> 
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ſells his perſon, or delivery ve up in pledge: for is he were to:ſell] 125 
| an a and the fale be valid; he'tHereupon becomes the property of: 


the purchaſer, and the licence granted hün by his former maſter be 


comes null, and he remains inhibited. until he receive a new licence: jos 


from his ſecond maſter, the pürchaſer; and in the ſame männer, if; 
he were to pawn himſelf, he weuld be prevented from acting in con: 


ſequence o of being detained in the - pawnee' 's hands,” whence the ad- 


vantage propoſed. by the maſter in granting him a licence would be 
defeated. By hiring himſelf, on the contrary, he does not ſubject; 
himſelf to inhibition, and the end propoſed by the maſter re 
W is alſo eel hence be is Spe pg f ſo'to 9. 


15 a Ai "HR ry with! beet does r | I 
| traffic, (ſuch as clothiery, for inſtance,) the ſlave RG licenced 
with teſpect to all ſorts of trade.” Eifer and Sb fel maintain that he 
is licenced only With reſpect to that particular branch of trade: Land 
thi ſamie difference of opinion obtains, ſuppoſing tl the maſter expreſsly 
to | inhibit his ſlave from exerciſing : any other büfinels. g The 1 


ment of Zi Ver and Sbefei is, that the licence granted by the maſter j 8s 25 


If is bebte 
expreſs only. 
one mode of 
trade, he is 
licenced with 
reſpect to 
_ every deſcrip- 
tion of i It, 


in fact, 4 delegation and appointment of agency proceeding from him; 


becauſe a licenced or privileged ſlave derives his power of acting from 


his maſter, in whom alſo is eſtabliſhed the effect of his acts 75 7 5 " 
right of phopetty,) and not in the ſlave, (whence it is that the maſter , 


* 5 f * 


may ky him under inhibition at pleaſure; ) and that therefore the "i 


licence of "trading, granted t to the flave, ts reſtricted to the particular 
branch me 101 
reſpect to a a Mozdrib, or manager under a Moxzdribat contract. The 
argument of dur docto s i „that a licence of trade, granted to a ſlave, 
is 2 remifſionh of his maſter's figlit, and a removal of inhibition from 
the ſlave, as Has beeti already rphtged. The maſter, therefore, in 


170 the maſter; in the ſame matiner as holds with © 


the proſent' inſtance, in Santi the licence; removes all Hite Wes 


fromm the ſla weg and a6, on this happening, his natural p. power of ac 


| IT,” at becomes entitled to if in virtue of 3 


IF! « 
ie 
1 *. 
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his own inherend competency, it follows that his power of action 

not reſtricted to any particular branch of trade —lt 18 otherwiſe with 

an agent; for as he acts. with: the property of another, his power ol 

acting is conſequently: eſtabliſhed on behalf of the owner of ſuch pro- | 

_ perty— The effect, moreover, of the ſlave's tranſactions (parnely,, 
right of property) is eftabliſhed in the flave ; whence it is that He is 
entitled to expend. what he acquires 1 in the diſcharge of his debts, and 
in maintenance, the exceſs going. to oi maſter, who becomes to- Fn 
W er by . )%CCCCCCAA ( FO IORRNe 
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Authority to * a verde ere his five with Ueber to ahy Neck Wk 
particular |: ter, ſuch as to purchaſe c cloth for apparel, or victuals for his family, 
a general H. the flave does not hereby become. licericed, fince a licence of this na- 
cence. ture is merely an employment. — The onal of this i 1s that if the flive, 

4 by being ſo authorized, were to become licenced, it would preclude 
the maſter from employing him. —Iti is otherwiſe where a perſon. ſays 
ta his ſlave, pay me fo much per month out of your acquilitions,'” "6 
(ore pay me one thouſand Airme,)— «and you are free; for ii in 
this caſe the flave becomes licenced; as the maſter” here requires pro- 
perty from him, which he cannot procure but by engaging in trade. 
It is alſo otherwiſe where K maſter directs his ſlave to trete any par 
ticular art, ſuch as dying or fulling; for here likewiſe the ſlave be⸗ 
comes licenced; becauſe tlie maſter's direction, in this inſtance, is 
lieence to him to purchaſe the materials requiſite for dying or fulling, 
cloth; and as this is a licence 'to purchaſe,” he accordingly becomes, 


licenced with e to every branch 795 deſcription eres 


BL #3 28 1652 Err L.. 4 e 
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A licenced. * ib LICENCED. gave“ J e of debt. or, ,uſurpation is 


fl ac | 
33 valid, and fg likewiſe his. acknowledgment of a tr uſt; becagſoge> 
ment of debt, 


33 knowled gment 18 incidental to traffic; 4; and hence if his Agkuowledge>, 
ruft, is valid; ment were not valid, people would always decline,dealing aling with him, 
"an would avoid purchaſing from e or ſelling to him. This rulg brains 
W bether the ſlave be involved in debt or otherwiſe.—In ſhort, his ac- 


knowledgment 
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quring health muſt be diſcharged prior to thoſe acknowledged during 
ſiokneſs, in the ſame manner as obtains concerning a freed-· man. t 
is otherwiſe, however, with reſpect to his ackhowledgrnent of d that 
r not rendered obligatory upon him m-coutſe'of trade; for fuch 'ac4 
know ledgrment is e dane! in regard to ĩt he is nene ile 


7 | 3 leg s 90 JRUM DATING 07 140 
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The ; 3 wv Besnben flave to marry 1 Ms ner eng a 
| contra tranſaction: neither is he at liberty to Contract his ns 
or female ſlave in marriage. Abo Youſaf maintains that he is at liberty 
to contract his female flave in marriage; for as he thereby obtains pro- 
perty, namely, her dower, his ſo contracting her coinſuquently're re- 
ſembles his letting her out to hire. The argument of Han 
Mohammed is that licence comprehends merely ommertral tramſact ions; 


contract his male ſlave in mar; ge.— The ſame difference of opinion 
obtains concerning a licenced infant, a Mozdribat manager, a partner 
in Shir kat Aindu, and a father or executor; that is to ſay, theſe are 
not at liberty to contract a malt ſlave in marriage, according to all our 


other ee 
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A LICENCED flave ; is not at bats « to ) conflitute his ſlave a Molltib, 
berauſe this is not a commercial tranſaction; for commerce conſiſts in 
an exchange of property for property ; and this characteriſtic does not 
xe a a contfact of Kitabat, as the: confideration of K Laber {I is, 


I þ 1 
F 
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| koowledgment//is valid in; either vaſe, provided it be made during 
health: but when it is made during ficknefs, his debts entracted 


and the contracting of a female ſlave in marriage is not a matter of 
commerce; whence it is that a licenced ſlave is not empowered to 


8112 ; 5 . 


but not of a 
matter which 
has not oc- 
curred in 
courſe of 
trade. 


He cannot 


marry; nor 
contract his 
ſlave in mar- 


riage; 


doctors; but concerning their richt to contract a | female ſlave iti mar- 
riage there i is a Wend e of r between 1 Hob Toe" ai and the | 


nor render 
him a N. 
katib ; 
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nor emanct- 


pate him for 
a compenſa- 
tion; | 


nor lend or 
beſlow any 
thing; nor 
give alms. 
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the Ni is oppoſed to the removal of reſtraint, which. is not pro- 
perty.—A licenced ſlave, therefore, conſtituting: his ſlave a Mh, , 
does an act which i is. unlawful; —unleſs, however, his maſter aſſent, 


2 


and he himſelf be not involved i in debt, —in which caſe the contract 


of Kitabat is lawful and valid, as the maſter has become proptietor of 
ſuch Mo#4tib ſlave, the licenced ſlave being merely his ſubſtitute in 
conſtituting that ſlave Mokdtib: and in this caſe the rights: of the con 
tract revert to the maſter, as an agent or ſubſtitute, in executing 
contract of Kitabat, is merely a negotiator, in the nner of A heb. 


a conhideration.;, for As, he is not. empowered with reſpe& to a contract 5 


ein 10 een | | 

wer] 105969114. hs 310 (Huss En bee 2er en Etter 
Abs 117 1 2 55 5615 te 0 dat 01-9 0 +1505 #5 35191 Hs Nias 67 ve . 
A N 5 nat at the liberty. to e e his ſave for 


of Kitabat, it follows, a a fortiari, that he is eee with re | 


ert to manumiiſſion i ig return for a com penſation. 
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1 LICENCED. «fave 5 is not at 1 1447 to lend to any perſon ; a 

is he at all at liberty to make a gift, whether on condition of receiving 
a return or otherwiſe; and in the fame, manger, alſo, he-is not com- 


petent to beſtowing alms;—for as. all theſe are gratuitous acts, (gift . 


condition of a return being alſo gratuitous in the beginnin „ they are 


He may give not included in a licence to trade,—lIt is, however, lawfu for him to 


food, or an 
entertain- 
ment; 


beſtow a ſmall quantity of food upon a perſon, or to give an entertain- 


1 1 


ment to a perſon who entertains him in return, ſince 1 in the courſe of | 


trade this is neceffary to conciliate the minds of merchants,—lt i is 


otherwiſe with an unlicenced ſlave; . for ſuch an one is not at libe ty. 3 


Ke va) 


to make the ſmalleſt preſent, or to give an entertainment, "becauſe this, 
is requiſite only in the courſe of trade, and he is ls not licenced to trade, 


ſo as to be under z any neceſſity of ſo doing. It is recorded, from Abos 


Yoofaf, that where a maſter gives his inhibited ſlave provifier ions for one & 
day, he may without heſitation invite friends to b partake o of the fame : al 


* MOOT, ; 
but if he give him a month's' proviſions at one time, it is not in ' ſuch, 


caſe law fol for tum to invite his friends to o pattake of the fame, | becapſe : 


if 
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if thoſl{fitegds wine to cotiſtitic the ERROR — ion 

it would be injurious to tie triaſtef. (LAwyers here obſerve 5 Tr 4 z 
wife beſibu / it! als, fror the hdtfe öf Her uſband, an triffilg 

matter, ſuch as 4 ſingle loaf; it is imtmaterial, ſince inhibition 10665 ho Wb 
commonly deſbend ran an article; J 6 us f DER-IGI SL 21 FICEO A 10 
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Ir is law ful for à wel flave to "Bike at an Ft EMS, K the pr ride or ods an 


\ Nr 9413 OH 4: 1 | 
of merchandize; on account of a defect, to the ſame degr gree FO is m abatement in 


085 oe. the price of 
by merchiarits; becauſe this is a branch and a contingent of traffic, merchandize 


in conſidera- 


cuſtomary among traders; and it 18 frequently more advantageous to tion of a de- 
make an abatement than it would be to take back the defective article. Nets 

It is otherwiſe where ati abatement is made without ay detect i in be 
article; for this is unlawful,” as being 4 ny urely gratuitous a after th 5 


: 101100 5 s 3 1 
completion of the c „and not wi ranch « or " cofiting ve Re 5 


ſtance of traffic. —Mohabit is tiot of this nature in the beginning ; N 


that is ſometimes neceſſary, in order to conciliate the minds of pur- 
chaſergy 1157 * Tt) Fore bey ny I s Ka OY $5 163411 „ 3064 21-347; 44" $8214” AF. 175 
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Ir is ay wut for a licenced lavet to rde e his debtors 55 A delay; ; or 
and alfo eo fix a time for the payment of of 125 


cuſtomary amoaght merchants. | 
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Der owing by a licenced flave attaches to his K is to He may be 
ſay, he may be ſold for ſuch debt, —unleſs his maſter ſatisfy the cre- rode 
ditor by diſcharging it it. vs Fer and Shafti maintain that he cannot be debt 


ſold. —His earnings, however, may be attached, according to all, for 


concertiing ; this there is no difference of opinion.— The reaſon alleged 


by Ziffer and Shafet, why the ſlave ſhould not be ſold, is that the end 
propoſed by the maſter in licencing his ſlave is the acquiſition of neo 
property, not the deſtruction of the ol, which end may be obtained 
where the debts contracted by the ſlave attach to his acquifitions, but 
not where they 3 attach to his perſon hence it is that if, after paying, 
debts, any thing remain, ſuch reſidue pore to the maſter, —lt is other- 


wile 
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ſequence of trade, and in that he has engaged with his 
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wiſe with reſpeR to acht incurred by the gave born Beſtrukriem f pro- 


perty; for that attaches to his perſon, and he ee. be ifotdiow-uecount 


oft; as ſuch deſtruction is a ſpecies of offtnce; and thb cEHLution 
of a flave's perſon; in confequence”of' an Wine; does not depend 
upon his maſter's licence [for the perpetration of the offene -The 


argument of our doctors, in ſupport, of the contrary opinion, is that 

the obligation of a debt incurred by a licenced flave evidemly reſts 

upon his maſter alſo; for ſuch debt is contracted by the dave in con- 
18 


Aer s con- 
currence. The obligation of his debts, therefore, being evident in 


regard to the maſter, they conſequently attach to the flave's. perſon, | 
for the ſatisfaction of his {the flave's] creditors ;. in the ſame manner | 
ads a debt of reſponſibility for compenſation attaches to the perſon of a 
ve in caſe of his deſtroying the property of any ohe - the reaſon of 
Which is, that people may be protected from injury, and the fame 
reaſon obtains in the caſe here conſidered. Debt, therefore, con- 
1 1 tracted by the ſlave in queſtion, attaches to his perſon on this ground, 


that it is occaſioned by trade, and ſuch trade is engaged in and carried 
on with the maſter's concurrence.— Beſides, the circumſtance of the 


 flave's perſon being liable for debts contracted by him in the courſe of 
trade is a motive to people to tranſact buſineſs with him; and for thi 


reaſon it may be concluded that the maſter deſigned. it [the flave's 


_ perſon] ſhould be ſo liable :—neither i is this injurious, to the maſter, s 


the injury to him is remedied or prevented by the article ſold bein g in- 


cluded in his right of property * As, moreover, the debt's attaching 


to the ſlave's acquiſitions is no ways repugnant to its attaching | to, his 


perſon, it therefore attaches to both ;—the payment of them, how- 
bs mw being firſt made out of his pions, and if. tals prove.in- 


4 The e exproſiion i in this 1 is Sima obſeure. It moſt diy means thi 
upon the ſlaye being ſold for the diſcharge of his debts, as the ſale is executed. oſtenſibly o 
behalf of the maſter, he is conſequently entitled to any excels Oy! may remain from.” the 
price after the debts have been 19 70 


* 


be 
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ſufficient, then by means his perſon.— It is 16 be obfer well that the contraſted in 
tebts Here treated ef wean thoſe! occaſioned! by actual trade, ſuch 40 _ 7 
purchaſe and ſale, or by ſome tramſaction Which is trade in effect. 
fock & Hing, or letting to Hite, or reſportfibility, or a truſt or de- 
poſit where'they ate denied by him. ot by a fine of treſpaſs incurred! t 5 
from his having copulated with à female Nlave whom he had: purchaſed,” oo 
but who after wards proves to be the property of another (for as th 
obligation of ſuch fine has been induced by! the argon the e 
ſave; Went ey ci Blow) HH28 
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ron a Weuesd flave bein 2 Ga for ths abe e of his a * and his price 
price is divided among the'creditors in proportion to theft refpeclive e "FM 
caims3' becauſe their right is connected with the flave“s i And creditors in 
the connexion of theit tight" wh his perſon is the fe as wifi the He dei, — 
eſtate of a defunct.—If, therefbre, tlie price' produced bx the ſie” Monat 


kur claims; 
ef ponſiblefor 


prove inſufficient For the diſcharge of the debts, the reſiduè is claltl. thedeficienc 


ble from the ſlave upon! his attfihitig' freedsrin bh cxuſe the dates" 12 "ke 
have been eſtabliflied upon His credit, and his" 


on has proved: r 
equal to the payment of them: but he cannot be ſold a ſccbnd tine 
for the payment of tlie remaining der; fof ff he vers to be old agalft; 
after having beett already" ] related by ſome perſon, this perſon would 
ſuſtain an injury; and if, moreover, it Fer known that lie is Hable 
bo be fold! 4 ſecond time, no perſoti wou bid for Hirtf!- afid &6 , 
WH quently the firſt fale wotld” be att6 gether prevented lets tt Wally. | 
eerved "thi it the debts contracked by the ſlave itt. qheſtion attach to all! 
s gains and eirnings, whether 655 ed" le they Were inchrred or 
: forts ald alſo to any thing yr une@ by him in the manner of a gift: 
„ becauſe his fin. later does ag be e pre fans ck Bis- acquifitivns” att” 


after —_— are free of all — which is not 2 caſe thy ns debts 
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1s-alfo entitled to take from the ſlavs his — produce *, 
Which he has impoſed upon birg monthly (fur inſtance) after. the 
Aber were incurred, as well as before ; for if he were prevented from 
ſo doing, he would lay an inhibition upon the ſlave, and gon | 
no eatnin gs could be acquired by him; But if he ſhould have taken 
from the ſlave, after the debts were incurred, any thing more than 
his proportionate. produce, he mult. give the exceſs to the creditors, 
as their right has a preference: beſides, the maſter's. right to take the 


pProportionate degree of produce is becauſe of an 1ecE EN nee 
which des not ail with nee to T excels. 15 
1 * it e 


Aeg, . a — wand inhibition upon ws — 1 ail che ſlave 


==, does nat become inhibited until the fame be know to all merchants 
operate until: and Bazar dealers; for if he were to become inhibited before, Bezir 


cps; dealers might ſuſtain an injury; becauſe they might {ell articles to an 


_ inhibited; ſlave; under a ſuppoſition. of his being een mer 
right could not attach to the ſlave's. pe 
his being inhibited, the enforcement of it most cn gg 10 atly be 52 
until he obtain his freedom. —It is to be obſerved that it is requiſite 
that a majority of the merchants and dealers in the Bazars be apprized 
of the inhibition, —If, therefore, a maſter, impoſe inhibition upon his 

| licenced ſlave in the Bazgr, at a time when there are only one or Ah 


8 


perſons preſent in that place, the ſlave does not. become ? 
whence if he [the ſlave] afterwards ſell to or. purchaſe, of the. Be 
dealers, it 1s valid, although ſuch purchaſe or fale be tranſacted with 


& JF with 


3 aware of the inhibition, —lf, on the. other "hand. the maſte 


K's A 3 


impoſe the inhibition in his own houſe, in preſen ce of a 8 
: e 5 the Bazar dealers, the flave is $ 1 inhibited accordingly — 
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OT via ths 55 ; 261 1 Neude cx" 5/3 Wea 
„ Ghall 1 Miſa na ta 3 ommor ee ee in 
proportion to ſex, age, &c. for which (whatever deſcription the flave | under) d maſter 
has a claim, excluſive of any other 1 1 Ah y, m 4 ol at „ as be 
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penſa bly requi te that the maſter poſſe 8 competency e a ſcence Ts | 
during the continuance in the ſame manner as at the commencement of 
ſuch Hechte g- but _ ee is terminated 5 or mad. | 
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or on himſelf 
abſconding. 


de repugnant to his receiving the licence in the beginning, 4h q 


LICENCED 


Ix à ficeneed: fiave:wbſcotd;, he becomes inhibited - She Main 
tains that he ſtill contmues licenced; for as his abſconding would ng, 


wile it is not repugnant to it in its continuance ;—in the fame man- 
ner as in uſurpation; that is to ſay, if a perſon uſurp the licenced 
flave of another, the licence fill continues in force with reſpect te 


| ſuch ſlave; and {6 alſo in the preſent inſtance.—The argument of our 


daoctors is that the abſconding of a licenced flave operates as an inhi 
bition upon him by inference; becauſe his maſter aſſented to the 


A licenced 
female ſlave 
becomes in- 

hHibited by 
bearing a 


child to "oo 


*;;11* gc U 1&8 


' Tame manner the licence granted to a female flave continues in force 


the maſter's licenee in regard to the flave ſtill continues after his being 


kcence only under the idea of being able to pay ſuch debts as the l 
might indur by means of his earnings; but upon his ahſconding this 


ability nb longer remains. —It is otherwiſe in a caſe of uſurpation; for: 
uſurped, ſmer the maſter may eaſily recover him out. of 9 tb 
the er wp e, e Fee ns IN n be e 


1 * : PI * 1 e $A 7 # ? 7 1 , 2 F 5 1 : 4 4 * ws 7 bY 
uy * 14 + . 
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bs a Ae female 0% b beer a FR to ker eker that cire 
Wing! operates as an inhibition with reſpect to her. — Elfer is of a if. 
ferent opinion; for he conceives an analogy. between the continuance of 
licence and its. commencement, —in other words, if a maſter grant his. 
Am- Mali da. licence to trade, it is law ful from the fft, and ſo in the 


after her bearing a child. Our doctors, on the other hand, argue 
that it is moſt probable that, after her bearin ga child to him, the 


| maſter may be unwilling that his ſlave ſhould mix with other people 


for the purpoſe of carrying on commercial tranſactions, and will not 
permit her to g forth from his houſe, Whence an inhibition may be 


inferred with reſpect to her by cuſtom. It is to be obſerved that in 


caſe of a licenced female flave bearing a child to her maſter, he be · 
eomes reſponſible to her creditors for her value, as having (with re: 


ſpect to them) deſtroyed the ſubject with which their right was cons 


W,  fince. in conſequence of 49 ee n an e 6s ſhe 


- Box XXXVI. : 'Y L A v E S.. ON” 


| becomes incapable of being ſold, whereas otherwiſe ſhe might be TY 
for the arty of their demands. | 


Joy - 


Is a Licence ferie ave be invdved; in debt to an amount end . 
ber real value, and her maſter afterwards create her a Modibbirk, the inhibited "og 
ſtill continues licenced as before, becauſe here is nothing which would org ” 
argue! her becoming inhibited, ſince it is not cuſtomary for a man to 
prevent his Modibbir4 from mixing with others for the purpoſe of 
tranſacting purchaſe and ſale: neither is there any contradiction be- 
tween the effect of licence and 7. adbeer, fince each induces a ſpecies 
of freedom, as in conſequence of licence a ſlave becomes empowered | 
to act, and in conſequence of Tadbeer he acquires an ultimate claim to 
freedom, and between thoſe there is nothing irreconeileable. 115 is to 
be obſerved, however, that in conſequence of conſtituting . is li- 
cenced ſlave a Modasbird, the maſter becomes reſponſible to her cre- 
Citors for ng value, for 927 reaſon W phos. & ow r in 7 jo an 


N \ + 

of * 
« 4 , 81 ' 45 Pr 
o = * % : L * 0 6 8 LI 
1 #1 0 CCC 


„n a maſter impoſes inhibition upon His licenced hae, th 10 
flave's acknowledgments are valid to the amount ef the property in bg x 
his hands,—in other words, if he were to acknowledge that all [> _ . 
property in his hands is a depuſit belonging te to a particular perſon, or tion, are valid 

_ that he has uſurped it from a certain perſon, or that he is indebted to 5 

That amount, ſatisfaction muſt be made from that property. This is 643 hy his 
according t to Elaneefs. The two diſciples maintain that his acknows 

ledgments made after inhibition are invalid; for if his acknowledgment 

be rendered valid by a licence, that has been revoked by the ſabſequent 
inhibition, or if it be rendered valid by his pofz/fon of the property, 
that alſo has become null in conſequence of the inhibition, no regard 5 

being paid to the ſeizin of an mbbired perſon.—Hence the cafe is the 

— as if che maſter were to take the flave's acquiſitions' out of his 

hands before he makes any acknowledgment, or, as if the inhibition 

were occaſioned by the maſter ſelling him to ſome other perſon — 
whence it is that an acknowledgment made by Him, with * to 


5 | | Ttt 2 1 5 his 


4-719 


Tbe neknow- | 


505 


his perſon, after OO OR is not valid. —The af Fiche of Hef 5 
that the acknowledgment of the ſlare with reſpect to the property i 


rendered valid by his poſe N on of it, not by his licence, (whence the 
invalidity of his acknowledgment | with reſpect to what his maſter has 


b LICENCED 


taken out of his hands.)—Now in the caſe in- queſtion the, fave full 


continues acrualiy poſſeſſed of the property and ſo likewiſe virtually; 


becauſe, f in order to his poſſeſſion being annulled by inhibition, it is 
requiſite that the property be free of all wants or neceſſities on the part 


of the ſlave; but from his acknowledgment a continuance. of his ne- 


ceſſity r may be. inferred with regard to it It is otherwiſe with reſpect 
to any thing which the maſter may have taken out of his hands before 
acknowledgment ; for as the maſter's poſſeſſion is eſtabliſhed with re- 


gard to that both adlually and virtually, ſuch poſſeſſion cannot be an- 


nulled by the ſlave's acknowledgment ; and in the ſame manner his per- 
ſon, being the maſter's actual property, his [the maſter's] right therein 
cannot be annulled by the ſlave's acknowledgment without his concur- 


rence. In ſhort, in the example here conſidered the ſlave's poſſeſſion 5 | 


the property is fully eſtabliſhed; and hence his acknowledgments affect- 


ing it are valid. It would be otherwiſe if a maſter ſhould /e//his licenced: 


ſlave; for there the purchaſer becomes his proprietor, whence the. proc 
perty in him undergoes a change; and as a change in the. right of pro · 


perty occaſions a change in the property itſelf , (as has been explained 


| he was ſold. 


If Ns perſon 
and property 
be involved | 


in its proper place,) the licence of the e maſter with. reſpect to 
the ſve therefore terminates; conſequently he becomes. inhibited, : 


and his acknowledgment with reſpe to the property in his hands is 
invalid; —whence it is that a ſlave ſo circumſtanced cannot appear as 
a litigant concerning a contraft ta which he had been a bh y- befors. 


” et 1B 
1 * . * 


Is a licenced flave be indebted t to a . which Aces both, by 
n, and his perſon, i in this caſe his maſſer.1 is not reren of any 


f. #2 


* 3 the ſlave: 8 ohraze i is hes, rather ambiguous a the term Mamledt (hich 
- the tranſlator has rendered, inits literal 21 propery) 3 is Wen uſed to ſignify Aw. 


Gin his WER $5 Inflaquch this 1 be were to pronounce a manu- 
miſſion upon a flave, being part of the licenced ſlave's acquiſitions, 
yet the ſlave is not free, according to Hanegſa. The two diſciples | 
maintain that the maſter is proprietor of what is in the hands of the 


| licenced ſlave; and that the ſlaye who is part of the licenced ſlave's 
_ acquiſitions is therefore free; | becauſe the occaſion of the maſter's. 
right over the. acquiſitions of his licenced ſlave (namely, his right of 
property with reſpect to ſuch ſlave's perſon) ſtill exiſts, ſince he is 


ſtill proprietor of his perſon ;—whence it is that a maſter is empowered 


to ernancipate his licenced flave, or to have carnal connexion with 


his licenced female ſlave; from the legality of which acts it may 


be inferred that ame s right in his licenced lave i is e and h 


perfect. 2 11 "373431 


Onjger . hon is hook een it e ee that - 
the heir of a perſon deceaſed becomes proprietor of his eſtate, althoug h 0 
it be involved in debt, ſince the occaſion of his right of property 


(ama relationſhip), is fully eſtabliſhed; —Whereas, in point of fact, 
the heir does not become proprietor of the eſtate in ſuch a caſe. 


RRPET. The heir becoming proprietor of the eſtate: of a perſon a 


deceaſed is intended for the advantage of the latter, in order that his 


effects may not. be diſſipatec in the warld, but go to. his kindred, —. 


Where, on the other hand, his eſtate is involved! in debt, it is for his ö oa 


advantage that his heirs ſhould not become proprietors of it, in order 


that he may be: freed from debt, and his future ſtate be well; for if he 


remain ſubject Te it might be. 1 ee to him in bis future 


ſtate. 1 5 N 


| 


—With wind. on the contrary,.. to the * 5 right 3 in any thing 


which may be in his ſlaveꝰs poſſeſſion, it is not eſtabliſhed with a view. 
to the advantage of the ſlave, but on account of the right of his maſter. 


The argument, of Haneefa is that the maſter's right of property with 


reſpect to. what may be in his licenced ſlave's hands is eſtabliſhed 


merely by ſucceſſion from the llave, and provided it be free from al! 


incumbrance or neceſſity on his: r the ſame manner that an- 


*. 
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heir 8. 
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- kinks s:right of property i eſtabliſhed in the eftate of his anceſtor, as 
Vas before explained: but where the effects in the Nave's hands are 
involved in debt, they are not free from incumbrance on his part, and 
hence the maſter is not proprietor thereof by — Mom 
having thus explained the nature of the eſtabliſhment or nan · eſtabliſh- 
ment of the maſter's right of property with reſpect to the effects in 
queſtion, the emancipation or 2on-emancipation of the ſlave, in con- 
ſequence of the maſter's manutiſſion, follows as a branch: that 18 
to fay, with thoſe who hold that the maſter's right of property therein 
is not eſtabliſhed, the {lave does not ſtand emancipated in conſequence 
of the maſter's manumiſſion; and, on the contrary, with thoſe who 
conceive it to be eſtabliſhed, the ſlave is free in conſequence” of ſuch | 
manumiſſion.—lt is to be obſerved that as, according to the two diſ- 
ciples, the flave is rendered free by the maſter's manumiſſion, it fol · 
lows (agreeably to this principle) that the maſter is reſponfible to the 
creditors of the licenced ſlave for the value of ſuch mahumitted "Ny 
their "Ou ny deen connected with that OO "ts 


/ 


if is yoo- Js dhe property of ie Besbetd eve OV Westi Ws Ut 


be not 
— 4 in. Zirely involved in debt, and the maſter pronounce a manumiffion upon 


volved, his the ſlave of ſuch licenced ſlave, it is valid and effectual, according to 


maſter may 


n all our doctors. Its validity according to the two diſciples is evident; 
acquiſition, and ſo likewiſe according to'Haneefa; for as the property of a licenced 
flave can never be completely free from debt, if a ſmall debt, from its 
prohibiting the eſtabliſhment of the maſter's right of property, were to 

prevent the validity of a manumiſſion pronounced by him, the maſter 

would always be precluded from any uſe of his licenced ſlave's pro- 

perty, and conſequently the end propoſed by him in granting the li- 

cence would be defeated; hence it is that the circumſtance of a 

ſmall debt attaching to the eſtate of a deceaſed perſon does not prevent 

his heirs from inheriting, whereas if the ens were ee in- 


volved in debt they would be AN 


cel 'SLAV E 8 1 


„ price, it ne — e fed is in 
volved in debt, his maſter is, uber his acquiſitions, in the 


Book: X 


ſame predicament as any other perſon. If, on the contrary, be ſell. 
any thing to his maſter at a price ſhort of the value, it is unlawful, as 
he is in ſuch caſe liable ta ſuſpicion with regard to his maſter. It is 


otherwiſe where he ſells any thing at an under value to a ſtranger; 


cording to Hentefa) this is la wful, as he is not liable to ſuſ- 
picion, r regard to a ſtranger. It is alſo other iſe where a dying 


perſon ſells any thing to one af his heirs for an adequate price; be- | 


cauſe this (according to Hanerfe) is unlawful; as the right of the 
other heirs is connected with the fub/lance of that thing, (whence any 
one of the heirs is at liberty to rodeem it by paying A 
whereas the right of the creditors of a licenced ſlave is conneQed with 
the property. of the Alave's Mſn not wath the ee of them, 

(whence. it is that the flave': 8 ma 
Beſides, by the flave ſelling the artiele for an adequate price, the 


5 an evident difference between the cafe of the 
of the licenced flave. The two diſciples allege. that if the licenced 


the value, the fale is lawful, but in this way, that the maſter has it 
at his option cither to pay the difference of value, or to break off the 
contract. It is to be obſerved that, according to the tenets of both 


parties, (chat is, of Hanegſa and the two diſciples,) a ſale at an under 


or mall. Thee reaſon, alſo, of the fale being rendered lawful in the 


avoiding any injury to the ereditors hut where it is made: lawful ins 
the manner there ſuggeſted, 


quently lawful. for the reaſon aligned... & is otherwiſe where the 
licenced 


er is at liberty to redeem the effects, 


value is in this inſtance the ſame, whether the loſs upon it be great 


way above deſoribed, is that it is prohibited merely for the fake of 


* 


Further rules ; 
155 with reſpe& 


to a licenced 
ſlave involv · 
ed in debt. 


fight of the creditors, Which is connected merely with the property of 
it, is not annulled; anil conſequently the fale is xalid;-—whence there 
dying perſon and that 


fave in queſtion ſell any thing to his maſter for a price even /bort of 


ey ſuſtain no injury, and it is conſe- 
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| mY | LIE E N CED 
I Jicenced-lave in queſtion ſells any thing at-afandlb;under value 
ſtranger for ſuch ſale is law ful, without the ſtranger mts 3 
forence of price; - but the maſter is directed to pay the diſſerence; — 
TY becauſe the degree or proportion in Which the article has been under- 
voalued admits of two conſtructions; for firſt, it may be conſidered 
purely as a gt, no part of the price being oppoſad-to'it; and, ſecondly, 
lit may be conſidered purely as a ſale, as ſome appraiſers will value the 
. . whole article according to the price for which it was fold :—hence it 
As / conſidered as a gift, in caſe of the maſter being the purchaſer, ſince 
benen caſe the ſlave is liable to ſuſpicion; and, on the other hand, it 
is not conſidered as a gift in caſe of a ſtranger being the purchaſer, 
ſince in ſuch a caſe no ſuſpicion can be entertained. It is alſo other- 
R where the licenced flave in queſtion ſells any thing to a ſtranger 
at a great undervalue; for in this caſe tlie fale is unlawful, According 
" _—_ two diſciples -—awhereas, if made to the maſter, it would be 
lay ful, and he would be deſired to make up the difference bx paying 
the whole value; for (according to the two diſciples) it ĩs not lawful 
r a-liconced ſlave to ſell any thing at an undervalue without his 
- maſter's concurrence; and where he chus ſells a thing to a ſtranger, 
ay does not exiſt; but it exiſts, by inference; where he 
thus ſells a thing to his maſter, is awful in this in- 
ſtance; the maſter, however, muſt be deſired, to make up the dif- 
ference by paying the Whale value of the article, becauſe af the right 
of the creditors. - The diſtinctions eee agreeably to the 
tenets of the woe BY 5:12. e ebe Stags ** 
ar Sl f - 1613 93 0 2 d:: 59 v7 #1 Sil 18411 
Ix the 1 FI ad thin g to his licenced flave:for! an adequate 
price, or for leſs than the value, it is lawful, (becauſe the muſtei 
a ſtranger with reſpect to the acquiſitions of his licenced flave when 
involyed in, debt, for the reaſon; before aſſigned} (norris there an) 
room for ſuſpicion ; in this inſtance; ) and alſo, becauſe the ſale in 
queſtion is attended with two, adyantages, one, that an advantage: 
ee to the A eren in the eee his 
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and another; that the'waſter'is'enabled to takte the price out 
of the flave* s acquiſitions after having deen diſabled to take anything 
from them; and the ſale, as being thus attended with a twofold 
be 4s accordingly valid, ſince: the validity of a fale is a eonſe- 
_ quence of its being advantageous 


the article fold before he has received the priee of it, his right to take 


. therefore, the maſter deliver | 


the price ceaſes; for he only had a right to detain the article ſold in re 0 | 


order to ſecure the price; and, upon his delivering the article, that 
right ceaſes; and if, afterwards, the price ſtill remain unpaid, it fol- 
lows that ſuch price is a debt upon the ſlave's perſon but a maſter 


has no claim to 4 Uebt due from his ſlave. It is otherwiſe, however, 
where the price conſiſts of ſubſtance, that is, of particular goods or 
effects, for in that caſe the price is not annulled or remitted upon the 
delivery. of the article fold, ſince ſuch goods or effects are ſpecific; and 

the maſter's right, connected with them, may lawfully continue in 
force. If, alſo, the maſter. detain the article ſold, and refuſe to de- 
liver it until he receive the price, it is lawful; becauſe a ſeller has a 
right to detain the article ſold; hence it is that the right of a ſeller 
has a preference over that of any other creditors. A maſter, more- 
over, has a legal claim to a debt due from his ſlave, where it relates 
to ſubſtanoe; hence it is that a maſter has a claim upon his Mokdtih 
for his ranſom; which is a debt, becauſe it is a debt relating to his 
perſon. What is faid above, that if the maſter deliver the article 
<< ſold before he has received the price of it, his right to take the price 


} 


ce ceaſes,” is according to the Zahir Rawdyet, - Aboo I voſaf alleges N 


that this is where the article ſold is not extant in the lave' s poſſeſſion; 


for if it be extant in his hands, the maſter 1 is entitird t to take it back 4 ' + 


and detain at until he receive: mos e 


4 vet +1 "” SK y 4 18 f 
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Ip a maſter ſell any Bhs 0 o his! indebted licenced W 10 an over- 


Wr in this caſe he muſt be directed either to return what he may a 


have received over und above the real value of the article, or to undo 
the ſale; in the Lame manner as before explained in the caſe of the 
Vol. — U uu licenced 


1 


15 $ 
,_ 


may emanci- 


mainin, 


the creditors 
for his value: 


and he may 


alſo ſell him; 


but the cre- 


ditors are en- 


titled to the 


price, or may 


demand a 
compenſation 
either from 
the eller or 
the pur chaſer 0 


His maſter ky 


pate him, re- volved in de 
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e ſlave being the ſeller, and his maſter the purchaſer; becauſe 
The right of the. en is men ſuch "_—_ » LH 9-407 
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ot, ſuch manumiſſion is valid; becauſe the maſter is pro- | 


Done to to Prietor of the ſlave, and his right of property in him ſtill continues 


after licence. The maſter, bop ver is refponſible to the creditors 
for the value of the ſlave, as having deſtroyed their right, which was 
connected with the ſlave in this manner, that they might have ſold 


him, and paid themſelves out of his price. The cxeditors alſo have a 


claim upon the flave, after he becomes free, for the proportion in 
which his value falls ſhort- of his debts; becauſe the debts reſt upon 
the faith of his perſon, and the maſter is not liable to more than a 
compenſation for what he has deſtroyed. If, however, the lave's 
debts be ſhort of his value, in this caſe the maſter, in conſequence of 
-emancipating him, is reſponſible to the creditors only for the amount 
of the debts, that alone being their right. Tt is otherwiſe where a 
maſter emancipates his Modabbir or Am- Walid, being licenced and in- 
debted, for in this caſe he does not owe any thing whatever to the 
creditors, ſince their right does not attach to the perſon of the Modabbir 
or An- Malid fo far as that they might ſell them to obtain payment of 
their demands, and hence the maſter has not, by emancipating thoſe 
ou; injured — right of their creditors. 


Ir a Malter ſell his "Re GE} ſlave, who is indebted to a degree that 
involves his perſon, and the purchaſer take poſſeſſion of the ſlave, and 
ſend him away or hide him, in this caſe the creditors have it in their : 
option to take a compenſation either from the maſter Who ſold the 
ſlave, or from the purchaſer ;—becauſe'their right is connected with 
the-ſlave's perſon; (whence their title to ſell hi unleſs the maſter 
pay their demands;) but the maſter, in ſelling the ſlave, and deliver- 


ing him to. the purchaſer, effectually deſtroys Their right, as attached 


to his perſon ; and, on the other hand, the purchaſer alſo deſtre oys 


their 


DADA 


their right by ſending the ſlave away or concealing him. Hence the 


TH 


are entitled to take the compenſation from either party. They may 


alſo lawfully accede to the fale, and take the price, as that is their 


right, and this ultimate permiſſion ſtands in the place of a prior per 


miſſion in tlie ſame manner as Where a pawner ſells the article 
pledged, and the pawn-holder then accedes to the ſale; in which caſe 
this ultimate conſent ſtands in the place of a prior conſent. It is to 
be obſerved that if, in the caſe here conſidered; the creditors take the 
value from the raſter who ſold the ſlave, and the purchaſer afterwards 
return him upon a; diſcovery of defect, the right of the creditors then 
attaches to the flave's perſon, and the maſter is entitled to recover 
from them che value of the ſlave, which he had paid to them in com- 


penſation z beeauſe the ſole reaſon for his being ſubject to compenſa- 


tion was his ſelling the ſlave and delivering him to the purchaſer, and 
this reaſon is removed by the purchaſer returning him.— The maſter 
may therefore take from the ereditors whatever he had paid to them 
in compenſation in the ſame manner as where an uſurper ſells and 
delivers to the purchaſer the article ufurped, and pays a compenſation 
for the value to the owner, and the purchaſer afterwards returns the 
article upon a diſcovery of deſect, in which caſe the uſurper is en- 
titled to give the uſurped article to the owner, and to recover from him 

the volt which he 11 paid in d n F | 
Is A ae en kis endl ſlave, beugt a Slog giving notice at 
the ſame time to the purehaſer that the ſlave is involved in debt, in 
order that he may have no option of rejection from the flave's de- 
fectiveneſs in being indebted, in this caſe the creditors are entitled to 
annul the ſale, on account of their rigbt attaching to the ſlave. Be- 
ſides, they have a right either to require ſervice of the ſlave to ſuch 
a degree as may ſuffice for the diſcharge 'of their demands, or to ſell 
him,, and thus pay themſelves, either of theſe modes being attended 
with a different * for in the former inſtance: the e- 
un 18 


* 
3 — 


If the maſter 
ſell him, at 
the — 

n 
. 
as being 1 in- 
volved in 
eredi = 

tors 

annul 3 
ſale. 
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is complete, the payment of the whole debt being thereby obtained, 
but by degrees, and with delay; and in the latter inſtance it is in- 

complete, nothing more being procured there than the price for 
which the ſlave is fold, - but which is obtained upon the inſtant.— 
Hence they have the option either of requiring the ſlave's ſervice, or 
of ſelling him: but their option is deſtroyed if the ſale in queſtion be 
valid fo as to put it out of their power to diſſolve it: they are there- 
fore entitled to diſſolve it. The learned have ſaid that this rule holds 
only where the price obtained for the ſlave does not go to the ere- 
ditors; for where they receive the price, and the ſale is not concluded 
at an under - value, they are not at liberty to diſſolve it, as in this caſe 
they receive their right. It is to be obſerved that, in the caſe here 
conſidered, if the maſter who ſold the ſlave diſappear, and the pur- 
chaſer deny the ſlave's debts, the creditors are not entitled to litigate 
the matter with him, according to Haneefa and Mohammed. Abos 
Yooſaf is of opinion that the creditors are entitled to litigate the matter 
with the purchaſer, and that the Kdzee muſt. decree them the debt 
and cauſe i it to be paid to them.—(Analogous to this is the difference of 
opinion which obtains among our doctors concerning a houſe, which 
a perſon having purchaſed, makes a gift of, and delivers it to the donee, 
and then diſappears, and the See (or perſon to whom the right of 
pre-emption appertains) appears and lays his claim to the houſe ;—for 
according to Haneefa and Mohammed, he [the Shafee] is not at liberty 
to proſecute the donee, whereas Aboo Yooſaf holds a . contrary 
opinion.) — The argument of Aboo Ye ooſaf is that, in the caſe here con- 

| fidered, the purchaſer pleads his right of property, and-is conſequently 

IF prepared to litigate with any perſon who may diſpute it with him.— 

I be argument of Haneefa and Mohammed is that if the plea of the 

1 cCWreditors be admitted to lie againſt the purchaſer, it occaſions the con- 

4 5 tr—ract to be broken. Now the contract has been concluded by both 

: the ſeller and the purchaſer. If, therefore, a decree be paſſed i in 

favour of the creditors, diſſolving the fale, it-is a decree. operating, 


<ul „ 


Boo XXX V.. SLAVES! 3 


by effect, againſt an nen dan the ſeller ee! which 71 
unlawful. | 546, | | | 


Ir a perſon come to a city 1 he is unknown, Ar . Caſe of 2 
himſelf to be the ſlave of a particular perſon, make purchaſe and ſale, Y —ͤ wg 
in this caſe any commercial tranſactions in which he may engage are OE 
binding upon him; becauſe he has declared himſelf a licenced ſlave; e. e. 
and ſuch declaration is in proof againſt him. If, alſo, he make no ws 1 5 
declaration, ſtill his acts are valid, fince it is apparent that if he were 55 
inhibited he would not have attempted to tranſact purchaſe and ſale; 
and in the tranſactions of mankind appearances are made a ground of 
practice, in order that the buſineſs of life may not be confined within 
too narrow limits. It is to be obſerved, however, that the ſlave in 
queſtion cannot- be ſold for the payment of his debts until ſuch time 
as his maſter appear becauſe his declaration cannot be admitted as 
affecting his perſon, ſince he is purely and ſolely the right of his 
maſter.—(It is otherwiſe with reſpe& to his earnings or acquiſitions, 
thoſe being his own right, for the reaſons already explained.) But if 
the maſter appear, and acknowledge that ** this perſon is his licenced 
„ ſlave,” he may then be ſold for the payment of his debts, as in this 
caſe they are rendered apparent in relation to his maſter. If, on the 
contrary, the maſter ſhould fay that ** this is not a Jicenced ſlave,” 
his declaration, muſt be credited, as inhibition is the original ſtate of 
an and the e afſcrtion 1 in this inſtance PO with what 


Dn * ** 
4 5 75 N 1 * * : 
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SECTION, 


A guardian is 


may grant a 
licence to his 
infant ward, 
either ex- 


preſsly, 


| paſſes from the property of the {eller to that of the purchaſer, and 
that a profit is derived from it: —his acts, therefore, paſs and are of 
force. Shafei alleges that his acts do not paſs; for as the inhibition 
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"Ow a guardian granting a licence of trade to his infant phy] N 
ſuch infant becomes,” with reſpe& to purchaſe and fale, the ſame : ag 
a licenced ſlave, provided. he be acquainted with the nature of com- 


merce, ſo far as to know that in conſequence of ſale the article ſold 


of an infant is becauſe of infancy, it neceſſarily continues during the 
cont inuancè of infancy; and hence his dealings do not take effect, 


any more than divorce or manumiſſion pronounced by him. It is 


otherwiſe with regard to the faſting and prayer of an infant, as thoſe 


are valid; and ſo like wiſe -begue/t by an infant, according to Shafei's 
tenets; for it is a rule with him that every act which may be per- 
formed on behalf of an infant by his guardian, ſuch as purchaſe and 


| fale, is invalid and of no effect upon proceeding from the infant, — 


whereas, on the other hand, every act which cannot be performed on 
his behalf by his guardian, ſuch as faſting and prayer, is valid, pro- 
ceeding from the infant. The reaſon of this is, that the acts of an 
infant are valid only from neceſſity. Now neceſſity exiſts with re- 
gard to faſting and prayer, ſince it is impoſſible that the faſts or prayers 
of the infant ſhould be obſerved or performed by his guardian ;—thoſe, 


therefore, from this neceſſity, are valid, proceeding from the infant. 


Purchaſe and ſale, on the contrary, may be tranſacted by a guardian 
on. behalf of an infant; and hence concerning theſe this neceſſity 


does not exiſt. The argument of our doctors is, that the acts of the 


— are en legal, as 8 from a competent perſon, and 
5 operating 
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operating upon a fit ſubject; for the infant in queſtion! is competent 
to act, ſince he is capable of expreſſing himſelf with propriety, and 
of diſtinguiſhing between right and wrong, upon which circum- 
ſtances the competency to act depends. The acts, therefore, of the 


infant in queſtion are valid and effèectual; for infancy occaſions in- 


hibition merely becauſe of the infaut's being unſkilled in dealings, 


and not becauſe of infancy being in itſelf a reaſon for inhibition; 


and the ſkill of the infant, in the preſent inſtance, may be inferred 


from the licence granted him by his guardian, ſince if the infant 
were not ſkilled, "whe" JO” fein not W ns, the 


licence. 


OsJecrion,—If the infant be poſſe ſed: of TEN and dryer 


to act, it would follow that his guardian's authority over him 


terminates; and that the guardian, * having licenced him, has 


it not in bis power to render bim 3 inhibited ; NO” it is 
other wiſe. e . 132 : en 


ReeL 1. The continuance of the dere 8 1 18 ber the 


infant's advantage, in in order that benefit may be derived to him 1 in | 
two ways, —in one way, by the. infant acting for himſelf, —and in 


another way, by the guardian ading on his behalf. The continu- 


ance, on the other hand, of the guardian's power to impoſe inhibi- 


tion upon the infant, is becauſe of the poſſibility of a change in the 
infant's ſtate or condition; and he is accordingly entitled to inhibit 


the infant after having licenced him. It is otherwiſe with reſpect to 


divorce or manumiſſion pronounced by. the infant, for thoſe are in- 


valid, as being particularly prejudicial; and accordingly. an infant 
is incapable of divorcing his wife, or manumitting his ſlave.—In 


ſhort, an infant is competent to any = purely of an advantageous | 


nature, (ſuch as the acceptance of a gift, or alms,) previous to ob- 
taining the licence of his guardian, whereas, in matters which may 
be * advantageous, or otherwiſe, (ſuch as purchaſe and fale,) 
he is competent after having obtained his guardian's licence, not 
"wo" Ca 
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or virwally, | 
guardian, perceiving this, remain ſilent, the infant becomes licenced, 


in the ſame manner as a flave. 


by acqui- 
eſcence; 


and the 1 
fant's ac- 
knowledge. 


. ments are 


then valid: 


ks 


infant becomes the ſame as a licenced ſlave,” 
that all the laws which apply to the latter apply to the former 
| likewiſe; becauſe licence operates as a removal of inhibition, after 
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before. | If, however, he tranſact a ne or ſale before havin 8 | 


obtained his guardian's licence, the validity of it depend upon bis 


[the guardian's] approbation, as. ſuch' purchaſe or ſale may poſſibly 
be attended with advantage. It is to be obſerved that the office 


and denomination of guardian * * of an infant extends to his father 
or father's executor, and alſo to his grandfather, and to the KAzee, 
or other executive magiſtrate. It is otherwiſe with reſpect to thoſe 
whoſe ſituation is merely conditional, (namely, governors of cities 
or diſtricts, N as the Ameer of Bob hard,) for as thoſe have not 


the power of appointing a Kizee, they cannot grant an infant a 
licence to trade. From what is mentioned above, that. . a licenced 
it may be inferred 


which the licenced perſon acts in virtue of his own competency, 
whether he be a ſlave or an infant :—hence his acts or — are 


not reſtricted to 1 particular deſcription, 


Ir the infant above mentis tranfact purchaſe and ſale, and bis 


Ir a licenced infant make an acknowledgment | in favour of any 
perſon, affecting the acquiſitions in his hands, ſuch acknowledge- 
ment is valid, —(and ſo likewiſe his acknowledgment affecting any 
thing which may have come to him by inheritance, according to the 
'Zdhir Rawdyet,)—in the fame manner as an e rows made 
x a licenced ſlave. ; 


af Arab. rig lexicons pronounce it (perhaps more accurately) Wi . 
A LICENCED 


LICENCED i infant ig ne 
is Mokdtib, an 


e than a 
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lunatic,” Acq 
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purchaſe and ale, is the a 
* authority of his 
but not of any «her, as 


IT i 
tt p f 
0 hi Tam law w. h he | in | t. 
* C a 8 8 : it t * * 4 ** 5 A 2 4 * 4 . Eq w7 - * 8 » a — * 2 4 & * 1 d * 1 4 N - 
7 * ry 2 1 % 2 Po # ; Is 15 . ? 41 ſe 12 F * of * F 4 3 * r . 
5 A 4 17 4 7 * r 517 7 F ve" * 2 2 ih 25S * Dr "WES, a r 
: 2 : AM TIE? ei Gun one 
2 — 
i 7 13 1 
: F * 9 - o > "ns 7 * r* ' 4 N 
F # « E S.. — „ 8 n * < 9 1 * 2 
f f x % . x , 2 0 \ SA > if CH 11001 Ind 100 
* 
* * : 
i : - 
1 * N - 1 * — * * 1 1 
? : * I 1 5 : 1 4 13 18 x P > 12 & 9 *＋ 
i 5 4 14 . 4 4 4 1 a 4 N 12 " F432 74 ö 14 4 & 
* 5 4 #3 . 
£ # , 
9 74 I TS: «+ 3 N 4 32 4 % 817 , 'D a * — F 
fn * 8 - * * 14 ? 5 1 , by « 2 * r e A 3 ? .&* 4 1 . #- ö 
TY iy | = Ear) ct | 
£% . 4 _ = 3 # 9 ou 55 > W. - FS. * 4.4 — N 4 p * 
uu es a 6 * 51 g 1 £ £5 Hirt > CAOHLODENT ent 
T 5 j 
. "4 1 * I 1 ſe 
4 + 9393 Kg, 15 : 'S % 22 18 1514 e 11 A 
. 8 7 Vans 44 : 8 n 133 S 377 : 11. IE » 
4 4 
11 17 TRI ETSELS, 7 ES 1 : , 13 1 94 y * 7 1 $ 1 | 
* | . - * \ © +» ®s 3 4 E.4 : $ e 4 # % 4 4 #2 1 8 , * 4 i - 
* ; P * ; : * 
% 4 ; a 1 # ” I a 8 4 . : » F 1 1 * * ; * 4 v 4- 7 3 &S . * $ 2 4 > ; 4 1 2 » . 4 x 
” WAY > 73 wot Wo: : 8 : | 1 (197013. O13 117} Ul 
% » 
* M # 2 , a ö 
1 ? ; * of : b * & * + 7 * 3 2 4 
4 * 1 1 4 e n j # XA o 48 | S | 
* 
7 1 "$3 . 
3 * 1 x wy - 
* / % 2 ; 1 o 3 x 
j : # a 
4 * 
* 
* 
, 5 2 ES ; / NY 4 
„ 15 * : 4 : F 1 7 2. . 1 7 * ** * * f i £ May 1 4 y } ; 4% * 8 #7 # k * 7 * : 2 2 F os 3 1 * 
17414 W 7 2 „n oF, F 3%, $M N 2 n * * 1 + * y : 
& 4 » , . f 4 . . a *% j — » * 3 , - 
4 | j - 
4 £ £* — 4 oy 3 8 Fr *%” 2, wv * i ; I 3 7 
$33 7 iti 631 6 * by Wit FILE . + IS! 4 13 #4 * 2 8 5 3 : E 8 % S339:Þ 1 
Py * 0 . * 
$ . 
1 
* . * 
; 5 4 
F 
* 
: * 
— . 
1 \ . 
F: ; 4 : 
* * „ * * 4 ö 1 © * 2 „ 4, * = { * 4 v . 
nn * 1 42 N 
1 a F F LA — 
8 5 ; — Fe. 2 2 1 it PS. 9 { 
2 + *. " * * # 3a 5 Hite A 1 u 1. 5 * £ % 5 d * 3 
— Y A 4 . 
* 1 » 4 
7.437 a9 YE Y 
* 11 : : 
— .# 


; 4 & 5 * 6 
ne 46, ng 119 e 


} 2 Aber . 4 * Mt: 50 2 Gun Ef E 


1 $019! gb t adi us 1 


4 * 
q 4 
& 
. 


- 


1618 


1 Ihe * 929 he Ke 


Vor. III. 


14 4 A 


ſame, as an infant, 2 and 
s fatl er or grandfather, or of 
205 


Ait 


to fontract in i 


3 ſlave. 


ne ä With 
* & 


iter 


” 


% Þ 
— - * 


ene £3 


* i, | * 
5 Ry 2:20 "#2 £4- 


X X 


PRA 


#7 


father 


the nat ure 


icenced 


Nit 4 


wy" 


rn his 
Tt is is ; alſo. to 


OE: % 


7 


: 52 1 
4 22 % 

but he cannot 
contract his 

flaves1 in mar- 


be Caſ 
of of 22 1 


57% 
er $ executor, 


$ * W : 

1 4 ; 4 3 4 
| EASY | 
7 7 "= : © 5 ©; 4 +2 

© * N 


# 1 
B O O K XXXVIL 
/ GHAZB, or USURPATION. 
> of HAZB, in its literal ſenſe, means the forcibly taking a thing 
the term. 


from another. In the language of the LA it ſignifies the taking 
of the property of another, which is valuable and facred, without the 
| conſent of the proprietor, in ſuch a manner as to deſtroy the proprie- 
| A8sbywhich tor's poſſeſſion of it ;—whence it is that uſurpation is eftabliſhed by 
uſurpation 1s g „ | i 
eſtabliſhed, exacting ſervice from the ſlave of another, or by putting a burden 
upon the quadruped of another; but not by ſitting upon the carpet of 
another; becauſe by the uſe of the ſlave of another, and by loading 
the quadruped of another, the poſſeſſion of the proprietor is deſtroyed; 
whereas Is fittin 8 upon the 9 of mother the poſſeſſion of the pro- 


een * 1 N 35 fie 


* 
- 


* 
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prietor is not deſtroyed.—lt is to be 6bferved that if any per ſon Know- A . 
ingly and wilfully uſurp the property of another, he is held in law to — 
be an offender, and becomes reſponſible for a compenſation. If, on 

the contrary, he ſhould not have made the uſurpation knowingly and 

wilfully, (as Where a perſon deſtroys property on the ſuppoſition of 

its belonging to himſelf, and it aſterwards proves the right of another,) 

he is in that caſe alſo liable for a compenſation, becauſe a compenſa- 

tion is the right of man; but he 1 is not an offender, as his erroneous | 

offence i is cancelled. : | 


Ir a perſon uſurp any thing of the claſs of ſimilars, ſacks as articles The uſurper 
of an article 


eſtimable by weight, or by meaſurement of capacity, and of which of the claſs of 


the particulars are nearly equal, and it be afterwards deſtroyed in his foonfible for 


poſſeſſion, he is in that caſe reſponſible to the proprietor for a ſimilar; 2 ſimilar, if 


it be deſtroyed 


becauſe Gop has ſo ordained in the Kox AN; and alſo, becauſe the in his po 64. 
giving of a ſimilar in return is the juſteſt method, ſince a regard is 85 
thereby ſhewn both to the genus and the ſubſtance, and conſequently © 

the injury to the proprietor is thereby removed in the moſt eligible 
manner. If, however, the uſurper be not able to give a ſimilar, be- 
cauſe of no ſimilar being to be found, he in that caſe becomes, reſpon- 
ſible for the value which the article bears at the time of the ſuit or 
contention. - This is according to Haneefa. Aboo Yooſaf maintains 
that he becomes reſponſible for the value the thing bore upon the day 

of uſurpation. Mohammed, on the other hand, has faid that he be- 
comes reſponſible for the value it bore upon the day when the ſimilar 

was not to be found or procured. The reaſoning of Aboo:Yooſaf is, 

that whenever a ſimilar became unattainable, the thing then became 

the ſame as if it was not of the claſs of ſimilars. Hence it is neceſſary 

to have regard to the value on the day of uſurpation; becauſe uſurpa- 

tion being the cauſe which induces reſponſibility, it follows that the 
value on the day of the eſtabliſhment of the cauſe ought to be re- 
garded. The reaſoning of Mobammed is, that the uſurper is reſpon- 

ſible for a ſimular ; and that, as this reſponſibility i is afterwards referred | 
XXX 2 "0 


4 


If the article 
be of theclaſs 


of non- ſimi- 


lars, he is re- 
ſponſible for 
palue. 


of the proprietor with reſpect to guality, it is therefore neceflary 


ture of barley, he becomes then reſponſible for the "ally! as that i is 


The aftual 


article uſurp- 
ed muſt be 
reſtored to the 
proprietor, if 
it be extant, 


to the value, for no other reaſon than that a ſimilar is not to be found, 
it follows that regard is to be had to the value the article bore on that 


but that the reſponſibility is referred to the value merely on account of 


claſs of ſimilars; becauſe in ſuch caſe the value is demanded from the 
uſurper in virtue of the original cauſe, namely, the uſurpation; 
and therefore the value it bore on the day of argue is to be 
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day *. The reaſoning of Haneefa. is, that the reſponſibility is not re- 
ferred to the value immediately upon the extinction of a ſimilar, ſince 
the. proprietor may, if he pleaſe, delay until a ſimilar ſhall be found: 


the decree of the Kdzee; and that therefore the value on the day of 
contention (which is the day of the decree of the Kdzee) ought to be 
regarded. It is otherwiſe with reſpect to a thing which is not of the 


regarded, - 2 18 8 

Is a perſon uſurp any article of the clals of non-ſimilars, 
(fuch as where the particulars are different, like houſehold goods,) 
he is in that caſe reſponſible for the value the article: bore on; the 
day of uſurpation ; for as it is here impoſſible to preſerve the right 


to preſerve that right with reſpect to ſubſtance only, in order that the 
injury to him may be done away in the utmoſt poſſible degree. (It! is 
to be obſerved, that if a perſon uſurp wheat in which there is a mix- 


of the claſs of woes.) 


Ir is incumbent upon an res to reſtore the identical article 
uſurped to the proprietor of it, provided it be extant in his poſſeſſion; 
becauſe the prophet has ſaid, 1? is incumbent upon a perſon who takes 
* a thing from another to reftore it to him; and alſo, It is oor lawful 
'ﬆ ' for a perſon 10 take the goods f his brother in any Manner” 5p that 1s, 


Arab. Yawm- al-Inhatts. Kin the day of termination; meaning; the day 0 on 
which the power of returning a compenſation by a ſimilar terminated. | 


neither | 
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neither in a familiar eaſy way, nor by violence and contention OY e and 


$25 


« therefore, if a perſon do take any thing, he muſt reflore it to its | 
e owner;” and alſo, becauſe the proprietor's ſeizin or poſſeſſion of 
his property being his own right, which the uſurper has deſtroyed, 


it is therefore incumbent on the uſurper to reſtore the right to its 


owner,—that is to fay, to give back the actual thing taken. This, 


moreover, is what is originally incumbent, agreeable to the opinion 


of moſt of the learned; and the giving of the value to the proprietor 
is merely a cauſe of releaſe from ſtrife, inaſmuch as it is defective; 

whereas the perfection lies in the reſtoration of the actual thing. Some 
of the learned, however, have ſaid that the original obligation is that 
of giving the value; and that the reſtitution of the actual article is 
merely a cauſe of releaſe. A reſult of this diſagreement appears in the 


different deductions ariſing from it; as where, for inſtance, the pro- 


— 


prietor exempts t the uſurper from the value, at a time when the actual 
thing! is extant in his poſſeſſion; in which caſe, according to the latter 


opinion, (above mentioned, of ſome of the learned,) the exemption is 


valid; whence if the article be deſtroyed in the poſſeſſion of the 


uſurper ſubſequent to the.exemption, he does not (according to their 
tenets) become reſponſible for a compenſation; whereas, in the opi- 
nion of moſt of the learned, he becomes reſponſible. It is to be ob- 
ſerved that, according to the opinion of moſt of the learned, it is in- 
cumbent upon the uſurper to reſtore the thing to the proprietor in the 
place where he had uſurped it, becauſe the value of things varies in 
different places.—If the uſurper plead that he has 4% the Tüte, the 
magiſtrate muſt cauſe him to be impriſoned for a length of time ſuf- 
ficient to aſcertain whether or not he has the thing i in his poſſeſſion, 


and muſt then enjoin him to give the value of it. The reaſon of this 


is, becauſe the original obligation is the reſtoration of the actual thing, 5 


and the circumſtance of the %% of it being merely an accident, is not 


in the place 
where it was 


uſurped; 


and failing of 
this, the 
uſurper muſt 
beimpriſoned 


until he make 


ſatisfaction. 


credited, as it is contradicted by appearances; in the ſame manner as 


where a perſon who owes the price of goods pleads poverty, in which 
caſe he muſt be confined until lag truth of his plea be aſcertained. — 
— | Whenever, 


526 


Uſarpicion 
| (fo as to oc- 
caſion re- 


ſponſibility) 


cannot take 
place but in 
moveable 


property. 
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Whenever, therefore, it becomes known that the article uſurped has. 


really been loſt in the poſſeſſion of the uſurper, the obligation | to re- 


ſtore the actual thing is annulled, and a compenſation (that is, the 


value of the thing) becomes obligatory. It is further to be obſerved, 


that uſurpation (ſo as to occaſion ref] ponſibility) takes place only with 


reſpect to moyeables, ſuch as a garment, or the like; for the deſtruc- 


tion of the proprietor's poſſeſſion cannot otherwiſe be effected than by 


removal. If, therefore, a perſon ſhould uſurp land, and the land be 


deſtroyed in his poſſeſſion, (that is, be rendered uſeleſs by an inunda- 
tion, or the like, ) the uſurper is not reſponſible for it. This is the 
opinion of Haneefa and Aboo Yooſaf. Mohammed alleges that the 


vſurper is reſponſible for the land; and this is the firſt opinion of Aboo 
 Yooſaf, which has likewiſe been adopted by SH ii. The arguments 


in favour of the latter opinion are, that the poſſeſſion of the uſurper is 


eſtabliſhed with reſpe& to the land uſurped, which occaſions a deſtruc- 


tion. of the proprietor's poſſeſſion, ſince it is impoſſible that one thing 
can be in the poſſeſſion of two people at one and the ſame time.— 
Uſurpation, therefore, which means the annihilation of the proprietor's 
poſſeſſion, and the eſtabliſhment of the ꝝſurper's, exiſts in the caſe of 
land: hence land is in this reſpect the ſame as moveable property, and 


| therefore the uſurper of it is reſponſible for it ; in the ſame manner as a 


denying truſtee; that is, if a perſon depoſit land in the hands of an- 


other, and that other afterwards deny the depolit, in that caſe he 


becomes reſponſible for the land, and fo. alſo i in the caſe in queſtion, 
The arguments of Haneefa and Aboo'1/ voſaf are, that uſurpation is the 


eſtabliſhment of the uſurper's poſſeſſion by a deſtruction of that of the 
_ proprietor, in ſuch a manner that the cauſe of the efabli/hment of the 


poſſeſſion, and of the de/irudfion of it, is the action of the uſurper 
with reſpect to the thing uſurped, ſuch as the removal of it from one 


place to another. Now this is impracticable with reſpect to land or 
houſes, becauſe the proprietor's poſſeſſion of theſe cannot otherwiſe 
be deſtroyed than by driving him from them. But the driving away 


of the Proprintar from his houſe (for inſtance) is not an action of the 
| uſurper 
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uſurper with reſpect to the thing, but with reſpect to the perſon of SY 

the proprietor, and therefore amounts to the ſame as if he were to re- 5 Ds 
move the proprietor from his cattle. / In the uſurpation of maveables, 
on the contrary, the removal i is the action of the uſurper operating 
with reſpect to the article; and this is uſurpation. With reſpect to 
the caſe of a truſtee who denies the depoſit, (adduced by Mohammed 
as being analogous to the caſe in queſtion,) it is not admitted to be 
ſuch; but allowing that it were, it is anſwered that the neceſſity for 

a compenſation in that inſtance ariſes from the want of care which is 
manifeſted by the denial of tha truſtee, 
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Ax . is refpcaſible; a to all our 1 for what- The uſutper 
ever he breaks of a houſe, either by his reſidence in it, or by his hee 
pulling it down, becauſe that is a wilful deſtruction, and compenſa- frniture: 
tion for fixed property is incurred by wilful deſtruQtion,—as where, 
for inſtance, a perſon removes the manure or water from nn * 
being an act with reſpect to the ae e the n 


Ir. a RF ap a hath l 102 e Jeliver i it to aa ee but if he ſell 

and afterwards acknowledge the uſurpation, and the purchaſer deny 1 — 1 
it; and there be no witneſſes on the part of the proprietor to prove it, — 4 

in this caſe there is a diſagreement between Hanegfa and Aboo Yoofaf 2 of 

on one fide, and Mohammed on the other; for, according to the two my | 

diſciples, the ſeller of the houſe is not reſponſible on account of the 

fale and deliyery of it to the purchaſer ;/ (contrary to the opinion of 

Mohammed) becauſe. ſale. and delivery to the purchaſer is merely an 

uſurpation on the part of the ſeller; and uſurpation of moveable pro- 
property Ce 8 to the two de * my induce. com- 

penlatignt EHUB mu 


* 4 - 
fy 


1s 8 land be Spain 4 by the cxiltitation of ; it, ths vw A wharperef 


muſt. N for the damage, fince he has ue part r bee | 
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| any damay e 


occaſioned b 
the cultiva- 


tion of it, 


1 hammed; but that Aboo Too/af has ſaid that it is not neceſſary to beſtow 
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land He muſt, moreover, deduct from the produce of the land the 


7 amount of his ſtock, that is to ſay, the quantity of the ſeed ſown; 
and alſo the amount he may have paid for the damage; and if any ſur⸗ 
plus ſhould then remain, he muſt beſtow it in charity. — The com- 


piler of the Hediya remarks that this is according to Hancefa and My: 


the ſurplus in n Their arguments al be recited at large 
hereafter. 


The uſurper 
of a moveable 
is reſponſible 
for the value 


in caſe of its 


deſtruction. 


Wu an article of uſurped moveable property is deſtroyed in the 
poſſeſſion of the uſurper, whether by his act, or by the act of another, 
in either caſe he is reſponſible for the value of it: according to thoſe 
who hold that the giving of the value is originally incumbent, and the 


reſtitution of the actual thing a releaſe, becauſe the releaſement being 


here impracticable, the giving of the value which was originally due is 


therefore eſtabliſhed ;—and alſo according to thoſe who hold that the 


If he himſelf 
render it de- 


fective, he is 
reſponſiblefor 
ſuch defect, 


but not for 


any deprecia- 
tion it may 
haveſuſtained 


„ his hands. 


reſtitution of the actual thing is originally due, and that the giving of 
the value is merely ſubordinate thereto; becauſe the fulfilment of 
what is originally due being impracticable, in conſequence of the de- 
ſtruction of the . thing, the value of it 1 is therefore Gun 7H 


Is an W ſhould, with his own + hands, render defective che 
thing he had ufurped, he is in that cafe reſponfible for ſuch defici- 
ency; for as, in conſequence of the uſurpation, he is reſponſible for the 


ching uſurped, in all its parts, it follows that whenever the reſtitution 


of any part of it becomes impracticable, the value of that part is due 
from him. It is otherwiſe with reſpect to a diminution! of the value 
by depreciation; ſince for that the uſurper is not reſponſible, provided 
he reſtore the thing in the place of uſurpation ; becauſe a dimitrution 
of the price ariſes from the diminution of deſire on the part of the pur- 
chaſer, and not from the ruin or deſtruction of any of the parts of the 


en is alſo otherwiſe with rower to things ſold Which become 
defective 


5 4 
WM 
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defective in the poſſeſſion of the ſeller prior to his delivery of FREIE "0 
for he is not in that caſe under a neceſſity of compenſation to the pur- 


chaſer; becauſe reſponſibility for the article of ſale is a reſponfibility 


involved in the contract; and the ſubject of the contract is the actual 
wares, and not the gua/ities of them. With reſpect to uſurpation, on 


The author of the Hedfya has ſaid that this caſe alludes to uſurped ar- 
ticles which are not of an increaſing nature; but that with reſpect to 


not be taken along with the actual reſpationy' as FO VOWS wg nc 
rily induce _ EDU 


ty * 


its a perſon uſurp a Ude; and hire kl out to work, NET receive 
his wages, and the ſlave be thereby affected in his value, in that caſe 
(upon the principle laid down in the preceding example) the uſurper 
muſt compenſate for the damage, and muſt beſtow the whole of the 
wages in charity. The compiler of the Heddya remarks that this is 
according to Haneefa and Mohammed; but that according to Aboo 
Yooſaf there is no neceſſity for his deſtowing the wages in charity: 


3 * # 


borrower hirin 8 out 


upon his reſponſibility 1 with reſpect to the ſubject, and upon his own 
property: the former of which, namely reſponſibility, i is evident; and 


ſo likewiſe his right of property! ; becauſe whateyer is a ſubject of re- 
FN ponſibility 


his making co ompenſation, by the way of tranſition. The reaſoning of 
Haneefa and Mohammed is, that the ptofit, in queſtion has been ac- 
quired by a cauſe in which baſeneſs exiſts, namely, by an exertion 
cover the property of another; and that ſuch profit ought to be be- 
ſtowed in charity; becauſe the cauſe (that is, the exertion over the 
property of another) is the trunk, and the profit ſo acquired is a 
branch 
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things of an increaſing nature, a compenſation for the damage muſt - + 


and that the fame ory ITN ſubſiſts with, reſpect to the caſe of A v 


Do is, that the profit in ae has been e by the uſurper 


the contrary, that is an act, and qualities are liable to be compenſated 
for by an act, but not by a contract, as has been already demonſtrated. 


The uſurper 
of a ſlave, 
hiring him 
out to ſervice, 
is reſponſible 
for w7 dams 
age ne may 
ſoktain; and 
muſt beſtow 
the wages in 
charity 2 


omes the property of the uſurper, in conſequence of 


(but if the 
flave be de- 
Aroeyed, the 
wages may 
given in part 
of the com- 
penſation.) 


ſiuch caſe it is not lawful for the uſurper to give the wages to the pur- 


purchaſer; but if, on the contrary, he was at that time poor, he is 


the ſlave be deſtroyed i in the poſſeſſion of the uſurper, ſo as to make 


lawful for him to receive and convert them to his own uſe:) they 
may therefore be paid to him; and, in conſequence of ſuch payment, 


perty than the wages, he may then lawfully give that to the pur- 
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branch from it; and the qualities of the trunk, or original, / communi» 
cate with the branches ſpringing from it; whence a baſeneſs exiſts in 
the profit alſo, as well as in the original. With regard to what A0 
Yooſaf alleges, that whatever is a ſubje& of reſponſibility! becomes 
« the property of the uſurper, in conſequence of his making com- 
penſation, by the way of tranſition,” it is anſwered that a right of pro- 
perty eſtabliſhed merely by the way of tranſition is a'defefrve right of 
property, and therefore baſeneſs is not removed by it. If, however, 


him liable for his complete value, he may in that caſe give the wages 
in payment of the compenſation, becauſe the baſeneſs which exiſts 
with regard to ſuch wages is only on account of the right of the pro- 
prietor; (whence, if they were paid to the proprietor, it would be 


the baſeneſs which would otherwiſe attach to them is removed. It is 
different where the uſurper ſells the ſlave, who is afterwards deſtroyed 
in the poſſeſſion of the purchaſer, and is then proven to be the right 
of another, for which the purchaſer pays a compenſation, becauſe in 


chaſer in payment of the price, ſince the baſeneſs which exiſts in the 
wages is not on account of the right of the purchaſer. Still, how- 
ever, if the uſurper, 1 in this caſe, be not poſſeſſed of any other pro- 


chaſer in return for the price which he had taken from him, becauſe 
under theſe circumſtances the uſurper ſtands in need of it, and he is 
therefore permitted to apply it to the anſwering of his neceſſities. If, 
however, he ſhould afterwards acquire other property, he muſt be- 
ſtow from it in charity an amount equal to the wages, provided. he 
was rich at the time he made uſe of the price he received fror the 


eee to beſtow any y thing] in ar. 


Ir 
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Ix a perſon uſurp one thouſand airmt, and with thoſe thouſarid All monied 


e a female ſlaye, whom he afterwards-fells for u thouſand, 
andthen' with theſe two thouſand putchaſe another female ſlave, 
whom he again ſells for three thouſand, in tlat caſe the uſurper muſt 
beſtow in charity the whole of the profit, namely, two thouſand 
dirmt. This is according to Haneefa and Mohammed ; and the prin- 
ciple of it is, that whenever either an uſurper or a truſtee; perform any 
act with x reſpect” to the thing uſurped, or the depoſit, and thereby ac 


quire profit, ſuch profit (according to Haneefa and: Mob unmedꝗ is not 
| lawful and ſanctified to them; in oppoſition to the opinion of Aboo 


 Yooſaf. The opinion of Hanegfa and: Mohammed, i in this particular, 


with, regard to a depoſit, is evident, fince the property of it > not re- 
ferred to a period antecedent. 1 to the at of the truſtee; for, as the pro- 
perty eannot be proven from reſponſibility at that time, it follows! that 


the act of the truſtee was not exerted upon his own property. It 1 is 


profits ac- 
quired by 
means of 
uſurped 
money muſt 
be beſtowed 
in charity: 


1 XY M | 
*\3 38 10 ee 


Fir id nh. 


2 
Leni 


01 n | 


to be obſerved, | however, that what i is here mentioned: of the opinion 


of Haneefa and Mohammed being evident with regard to a depolit,, al- 


ludes to ſuch depoſits only as confiſt of goods, and not of money; for : 
| if the depoſit conſiſt of money, and the truſtee, at the time, .of Par. 


chaſing the female ſlave, ſay . I purchaſe her with this money,“ 
| (pointing to the identical money in depoſit, ) and he accordingly diſ- 
charge the price with that very money, in that caſe the profit muſt 


be beſtowed in charity ; whereas if, on the contrary, at the time of 


making the bargain, he point to the money in depoſit, and pay the 
price with other money, —or point to other money; and pay the price 


with the depoſited money, —or, if he ſhould not point to any money, | 


but expreſs himſelf in an abſolute manner, ſaying F purchaſe this 


e {lave for one thouſand dirms,” (not for theſe thouſand dirms,”) 0 
and he pay the price with the thouſand dirms in depoſit, in all theſe 
caſes the profit acquired is free and law ful to the truſtee. Suchſalſo 


is the opinion of Koorothee'z and the reaſon. of it is, that by pointing to 
ſpecific. dirms at the time of purchaſing, the dirmt art not thereby 


readme fixed — but that, on the contrary, it is lawful for 


. „the 
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the purchaſer to give other dirms than thoſe referred to; and that 
therefore, in ſuch caſe, the profit acquired is not baſe; excepting 
when, in purchaſing the faid ſlave with the thouſand dirms in depoſit, 
he points to theſe very dirms, and pays the price with the ſame; — 
The Haneefite, doctors, on the contrary, allege that the profit is not 
lawful to the truſtee, neither before the giving of compenſation, nor 
after it: and this is approved; becauſe this law has been recited in an 
abſolute manner, both in the e n, and wo avs Kabver, in 
—_— of un er G42 1 0 355 r 5 


% 
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5 _—_ Is 4 "pf nch Ant one thorifuad W dirms A female | 
_ differentde: ſlave worth two thouſand, and make a gift of her to any perſon ; or 
— purchaſe wheat with the ſaid thouſand, 1 eat the ſame; ; he is not, | 
under ſuch circumſtances, required to beſtow any thing in charity. 
This is a caſe in which all are agreed; and the principal of it is, that 
although the female ſlave be worth two thoufand dirme, yet ſhe is not 
of the ſpecies of dirms, ſo as to occaſion uſury; for uſury does not 


take nor eating When the profit 1 1s of the Kine Geleription as the 


'&. & Xa ak. 


| 85 . e dined 6 Articles altered 0 Ads 7 the per. "I 


An cheratin © of Wannzves an Ache uſurped i 1s. Altered in conſequence of: an act 
r " of the uſurper, in ſuch a manner that it loſes both its name and its 


DRE original purpoſe, it is then ſeparated from the right of the proprietor, 
ol it in the and becomes the property of the uſurper, and the uſurper becomes 


{ h 
5 ponſible for it ; but — is not entitled to derive any e from 


it 
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it until he pay the compenſation. An example of this occurs where 
a perſon uſurps a goat, kills it, and after wards roaſts or boils it; or 
uſurps wheat, and afterwards grinds it into flour; —or uſurps i iron, 
= ant a ſword from it; —or uſurps clay, and makes a veſſel from 

What is here advanced is according to our doors. Shaft? main 
tains that, after the alteration in the article, the right of the proprietor 
to it is not extinguiſhed, but he is entitled to take from the uſurper 
the flour of his wheat. There is alſo a report from Abo Yoofof to 
the ſame effect. He, however, maintains that in caſe the proprietor 
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ſponſible to 
the original 
owner for the 
value of it; 
and cannot 
lawfully de- 
rive any ad- 
vantage from 
it, until ſuch 
compenſation 


be paid. 


chuſe to take the flour of the wheat, he is not entitled to a'competiſa- 


tion for the damage, as that would induce uſury; whereas Sbgfei 
holds that he is eutitled to a compenſation from the uſurper for the 
damage. It is alſo related, as an opinion of 4600 Yooſaf; that the right 
of property with reſpect to an uſurped article which has been altered 
ceaſes in the proprietor, but that it may be ſold to anſwer the debt dus 
to him, (namely, the compenſation,) and that, in caſe of the death 
of the uſurper, he has a preferable claim to the other creditors with 


reſpect to the article in queſtion. , The reaſoning of Shaft? is, that the 


ſubſtance of the thing being extant, notwithſtanding! it have under- 
gone an alteration, it follows that the right of property ſtill remains 
in the proprietor, ſince the quality is merely a dependant on the ſub- 
ſtance ;—as where, for inſtance, the wind blows wheat into the mill 
of another perſon, and it is ground into flour; in which caſe it con- 
tinues the property of the original proprietor of the wheat; and ſo 
alſo in the caſe in queſtion. With reſpect to the act of the vſurper 
by which the thing is altered, it is not to be regarded, ſince it is an 
unlaw ful act, and conſequently incapable of becoming the cauſe of 
property, as has been explained in its proper place. The caſe is 
therefore the ſame as if the act had never exiſted ;—in the ſame man- 


ner as holds where an uſurper kills an uſurped goat, and tears the ſkin 
of it in pieces. The argument of our doctors is, that in the caſe in 


queſtion the uſurper has performed an opetation which bears a value, 
and has therefprs deſtroyed. the right. of Yo. Proprietor in one reſpect, 
inaſmuch 
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the payment of a compenſation. This is the opinion of Haſſan and 
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"OY as the appearance is no longer the ſame, whence it is that 


the name 1s changed, and many of the original purpoſes of the article 


defeated; as grains of wheat, for inſtance, which are fit for being 


ſown or roaſted, but after being converted into flour are no longer fit 


for theſe purpoſes. In ſhort, by the alteration. of an article uſurped 
the right of the proprietor is deſtroyed in one ſhape; and that of the 
uſurper with reſpect to the qualities is eſtabliſhed: i in every ſhape; and 
hence the right of the uſurper has a ſuperiority with reſpect to the 
original of that thing which has been in one ſhape deſtroyed. (With 
reſpect to the act of the uſurper, it is not made tlie occaſion of pro- 
perty becauſe of its illegality, but becaufe of its being the performance 
of a valuable operation. It is other wife with regard to a goat ſlain by 
the uſutper, and the ſkin of it torn to pieces; for; after the killing of 


a goat; and the deſtruction of its ſkin, the name of goat is [till retained; 
ſince it is common to ſay 4 ſlaughtered goat.” With reſpect to 


any profit from the article until he pay the compenſation,” it is ac. 
cording to a favourable conſtruction of the law, Analogy would lead 
us to conclude that it is lawful to derive a profit from the article before 


Zifer, and there is alſoa report to that effect from Hanegfu, of which 


the relater is the lawyer Aboo Lays. The reaſon derived from analogy 


is becauſe, after the alteration, the uſurper becomes the proprietor of 
the thing, and may therefore: perform any act with reſpect to it, or 
deri ve profit from it, in the ſame manner as he might lawfully give it 


away or fell it. The reaſon, however, for a more fdvourable con- 
ſtruction is, that in the days of the prophet a goat having been killed 
and roaſted without the conſent of the proprietor, the prophet ordered 


that the priſoners ſhould be fed with it, meaning, that it ſhould be 


beſtowed in charity upon them. Now this order of the prophet 


evinces that upon an alteration in the ſtate of an article uſurped, it is 
ſeparated from the property of the proprietor, and that it is untawful 


for the uſurper to derive a profit from it until he have ſatisfied the 


5 | | : proprietor , 
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proptietor. Meer; if it were lawful to the uſurper bible theſe 
circumſtances to take a profit, a door would be opened for uf urpation; 


and, therefore, to prevent ſuch. miſchievous conſequences, the ac- 


quiſition of a profit before ſatisfaction being made is not permitted. 


With reſpect to the aſſertions of Haſſen and Z iffer adduced in ſupport 


of their opinion, that “ the g. jſt or the -ſale of the thing is lawful;“ 
it is anſwered, that notwithſtanding the illegality of deriving profit 
from the article uſurped, ſtill the ſale or gift of it is lawful, n 
the article in queſtion is the property of the uſurper, and the gift or 


fale of property held under an invalid right is lawfut. Where, how- ' 


ever, the uſurper makes a compenſation for the thing uſurped, he is 


entitled to derive an advantage from it, becauſe the right of the pro- 


prietor has been transferred to him in conſequence of his making come 
penſation; and it becomes the fame as an exchange between the 


uſurper and the proprietor with their mutual conſent. In the ſame 


manner, alſo, he is entitled to derive profit from the thing in queſtion 5 
when the proprietor exempts him from reſponſibility for it; becauſe | 


in conſequence of ſuch exemption the right of the proprietor ceaſes; 
and ſo. likewiſe where the proprietor fakes the compenſation from the 
uſurper, or where he demands it and the uſurper aſſents thereto, as 
in that caſe the conſent of the proprietor i is obtained; and ſo alſo where 
the Kdaee paſſes a decree directing the uſurper to pay a compenſation 
to the proprietor, or where the uſurper pays the compenſation upon 
the decree of the Kizee, becauſe in that caſe likewiſe the conſent of 
the proprietor is obtained, ſince the Kizee paſſes the decree at his ſuit. 
It is to be obſerved that in the fame manner as a diſagreement ſubſiſts 
between our doQors and Shaf#i concerning theſe: caſes, ſo likewiſe 


with reſpe&'to'the caſe of a perſon uſurping wheat and ſowing it, or 


uſurping the ſtones of dates and planting them. In the opinion of 


Aboo Yooſaf, however, it is lawful even in theſe caſes for an uſurper - 
to enjoy profit before the payment of compenſation, becauſe in both 
theſe caſes the uſurper has deſtroyed the ſubſtance of the thing uſurped - 


in every reſpect. It is other wiſe in the caſes before recited; for in 
thoſe 
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Any ths 

tion wrought 

upon gold or 
ſilver does not 


property of it. 


transfer the 
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thoſe inſtances the uſurper is not entitled to derive profit, ſince; there 


the ſubſtance of the article continues in one reſpect extant. // In the 


caſe, therefore, of ſowing. uſurped wheat, it is not neceſſary Baue 
ing to Aboo Tooſa 7) to beſtow in charity ſuch part of the produce of 
it as exceeds the quantity ſown and the expence of the labour; con- 


7 trary 1 to the pinion, of Hed and Mabe, as has been in | 


ex plained. | 


Ir a ren an 2 or . men convert it into 8 or 
1 or make a veſſel from it, ſuch ſilver or gold does not ſeparate 
from the property of the proprietor, according to Haneefa,—w hence 
he is entitled to take it from the uſurper without giving him any com- 


penſation. The two diſciples maintain that the uſurper, in ſuch 


caſe, acquires a property in the metal, and owes a compenſation of a 


' fimilar quantity of gold or ſilver to the original proprietor ;/ becauſe he 


has performed a valuable operation upon the metal, which in one 
ſhape deſtroys. the right of the proprietor, ſince. in ſo doing he has 


broken it down ſo as to deſtroy its original purpoſes, inaſmuch as l. 


lion is unfit to become the ſtock in a contract of Mozdribat,- or of 
partnerſhip, whereas coined money has this fitneſs. The reaſoning 
of Haneefa is, that in the caſe in queſtion the ſubſtance of the thing 
uſurped is extant in Toy: wen ame that it ſtill Oey its 
and weight, are Us extant.” inſomuch that uſury who at take 
place in them when coined, in the ſame manner as before coinage.— 

With regard, moreover, to the fitneſs of them (when coined) for 


conſtituting ſtock, it is an effect of the workmanſhip, and not a qua- 


lity inherent in the ſubſlance of the thing. Beſides, the workmanſhip 
in queſtion does not always increaſe the value, but is ſometimes at- 


tended with value, and ſometimes not; 3 ag where, for inſtance, genus 


is oppoſed to genus, —in which caſe workmanſhip | is of no value. | 


j : "I 
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; a bade ** a beam, and build 2 houſe upon it, the beam is Tha, cnn: 

in 1 caſe ſeparated from the property of the proprietor, and the building N 

ufurper muſt make a compenſation to him for the value of it. Shafes * 

maintains that the proprietor is entitled to take it. The arguments of o 

the two parties on this point have been already recited; but in this the beam to 
caſe there is another reaſon in addition to thoſe of our doors, namely; * — 

that if (according to the opinion of She) the proprietor were to take 

the beam, an injury would reſult to the uſurper, as his houſe would 

thereby be demoliſhed without his receiving any compenſation.— 

Where, on the contrary, (according to the opinion of our doctors,) 

the beam is ſeparated from the property of the Proprietor, and be- 

comes the property of the uſurper, although an injury be thereby oo- 

caſioned to the proprietor, yet that is done away by the uſurper 

making compenſation, The cafe is, therefore, analogous to one 

where an uſurper ſows the belly of his male or female ſlave with an 

uſurped thread &, or inſerts. an uſurped plank into his own boat; for 

in theſe caſes the proprietor is not permitted to take away the threaded 

or the plank, but is entitled to a compenſation for their value. _ 


Ira maid hits and ſlay the goat of eher; the proprietor has 1a * Wy 
it in that caſe at his option either to take a compenſation for the flayi — 1 4 


uſur 


value from the uſurper, making over the goat to him, or to keep axial. the. 
the goat, receiving from the uſurper a compenſation for the damage * option 


done by ſlaughtering it. Such alſo is the law with reſpect to A rg, og 


a camel; or where a perſon cuts off one of the legs of a goat or camel exirng o 
belonging'to another. This is accordin g to the Zabir Rawidyet; and for th 1 
the reaſon of it is, that a deſtruction of the animal is occaſioned in one Akin 4 
reſpect in a termination of many of its uſes, ſuch as milk, and pro- ore =.” 
uſurper for 


geny, and the tranſportation of burdens, whilſt ſome of its uſes ſtill the value. 
n ſuch as that of the © feſb, for inſtance ; whence the caſe is 


* This is the literal meaning in both the Arabic and Perſian verſion but what cuſtom | 
or particular operation it alludes to, the tranſlator has not been able to diſcover, * 


Vol. III. 227 . ſimilar 


533 USURPATION., Boox XXXVIL 


ſimilar to that of a large rent in cloth. If, however, a perſon ſlay or 
cut off the leg of a quadruped of which the fleſh is not edible, the 
proprietor is entitled to take from him a compenſation for the whole of 
the value; for in ſuch, caſe the ſlaying or maiming is in every reſpe& 
a deſtruction. It is otherwiſe where an uſurper cuts off the hand or 
foot of a male or female ſlave; for in that caſe the proprietor muſt to- 
ceive back the ſlave, together with the fine, ſince the capability 


of yielding r ſtill exiſts in man after the loſs of a foot or a 
band, | 


IF 


A faall d- . Uh a wt, tear a piece of cloth, the property of math, 0 as to 


mage com- 


iced a occaſion a /mall rent in it, he is in that caſe reſponſible for the damage, 


uſurped cloth and the cloth: remains with the proprietor, ſince the ſubſtance of it is 


transfer he extant. in every reſpe&, nothing more having happened to it than a 
I but a con» defect 3—whereas, if the rent were large, ſo as to deſtroy many of its 


Aral da- uſes, the proprietor would in that caſe have it in his option either to 
mage gives 


theproprietor take the whole of the value from the uſurper and give him the cloth, 


an 3 of 


raking it (ſince he has deſtroyed it in every reſpect, even as much as if he had 
back, (ih burnt it,) or to keep the cloth and take a compenſation for the damage; 
2 boa 5 becauſe a large rent is in one reſpect merely a defect, inaſmuch as the 
making it ſubſtance of the cloth is ſtill extant, as well as ſome of its uſes like- 
Over to tne 


 uſurper fo: Wiſe. It is to be obſerved that what is recited by Kadboree upon 
che value. this ſubject, implies that a large rent is ſuch as occaſions a deſtruction of 
many of the advantages. In fact a large rent is ſuch as occaſions a deſtruc- 

tion of ſome of the parts of the cloth, and alſo of ſome of its uſes; ſome 

of the parts and ſome of the uſes ſtill remaining, (as where, for in- 

ſtance, before the accident of the rent, the cloth was capable of being 

made into an upper or under garment, and afterwards loſes that capa- 

dility;) whereas a ſmall rent is ſuch as does not induce a deſtruction 

of any of the uſes, but merely occaſions a damage;. for Mohammed, in 

the Mabſoot, has ſaid . the cutting of a garment is a great damage, 


75 notwithſtanding it occaſion only a deltruction of ſome of the 
* uſes.” 


I 
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Ir a perſon uſurp land, and plant trees in it, or erect a building Caſeof plant- 


upon it, he muſt in that caſe be directed to remove the trees and clear 


ing or build - 
ing upon 


the land, and to reſtore it to the proprietor; becauſe the prophet has uſurped land. 


ſaid ** there is no right over the ſeed of the opprelſor,“ (alluding to the 
planting of trees;) and alfo, ' becauſe the property of the proprietor 
ſtill exiſts as it did before; ſince the land has not been deſtroyed, nor 


has the uſurper become proprietor, inaſmuch as he cannot become the 


proprietor but by ſome one of the cauſes which eſtabliſh property, of 
which none here exiſt. In this caſe, (moreover, uſarpation is not 


eſtabliſhed “; and therefore the perſon who has fo employed the land 


of another is nk to clear and reſtore it to the owner, in the ſame 
manner as in the caſe of his putting his food into the veſſel of another. 


If, however, the removal of the trees or the building be injurious-to 
the land, the proprietor of the land has, in that caſe, the optioti of 


paying to the proprietor of the trees or the building a compenſation 


equal to the value they would bear when removed from the ground, 


and thus poſſeſſing himſelf of them; becauſe in this there is an ad. | 
e to both, and the injury to both is obviated. By the expreſſion 


paying a compenſation equal to the value they would bear when 


removed,“ is to be underſtood, paying the value which the trees or 
houſe bear upon the proprietor being directed to remove them; © becauſe 


his right exiſts only with reſpect to the trees or building as required 
«© to be removed,” fince he is not at liberty to leave them upon the 
ground. It is therefore requiſite to appreciate the land wizhour the 
trees or the building, and afterwards to appreciate 1t with the trees or 


building, (as removeable at the landholder's defire;) and whatever 
may be the exceſs of the ns nn over the TIE: is the 


: TY 4 we 27 1 8 Va” 17. TL, 
75 "Sx 1 5 f | 15 4 4 5 2 1 
* 


* There appears, at firſt bett a ſort of incongruity in opening the caſe © If a DUM 
« ufurp, &c.” and then ſaying ** uſurpation is not eſtabliſhed.” — The expreſſion; how- 
ever, only means that © uſurpation, in the ſenſe of the Law, as requiring atonement, is not 
eſtabliſhed, the reaſon of which is, that u fin cannot ei Pla de a f to 
fixed n as has been _— PAINE ſee p. 526, " 
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amount t of the compenſition which the proprietor of the land 'is re- 
quired to pay to the proprietor of the trees or building. (It is to be 
obſerved that the value of trees or of a building which are liable or re- 
quired to be removed is leſs than that of trees or a building which are 


permitted to ſtand, ſince the expence of removal muſt be na 


Caſe of . 
uſurpedcloth; 
or grinding 
uſurped 
wheat into 
flour. 


% 


from the aer of trees or buildin 880 . are eee 
Ir a perſon uſurp the doth of POT and * "ay en or the 

flour of another and then mix it with oil, in that caſe the proprietor 

has the option of taking from the uſurper a compenſation equal to the 


value of the white cloth, or an equal quantity of flour, giving the red 


cloth or the mixed flour to the uſurper, or, of taking the red cloth 
or the mixed flour, giving to the uſurper a compenſation equal to the 


additional value theſe articles' may have acquired from the red dye, or 


the mixture of oil. Shafei maintains that in the eaſe of dyed cloth the 
proprietor of it bir 4 right to take it, and then to tell the uſurper to 
ſeparate and take, to the utmoſt of his power, his dye from it; for 
he holds this caſe to be analogous to that of a plot of ground; (in 


other words, if a perſon uſurp a piece of ground belonging to another, 


and afterwards ere& a building upon it, the proprietor is entitled to 
take the ground, deſiring the uſurper to dig up and carry away his 


building ;) becauſe the ſeparation of a dye from ſtained cloth is equally 
practicable with the removal of a building from the ground on which 


it ſtands. It is otherwiſe in the caſe of oil mixed in flour, becauſe 
the ſeparation of the oil is then impracticable. The argument of our 


doctors is that, in what they have advanced on this point, an atten- 


tion is ſhewn to the intereſts of both parties, an option, however, 
being allowed to the proprietor of the cloth, as he is the original. It 


is otherwiſe in the caſe of a plot of ground; for in that inſtance the 
uſurper is entitled to the fragments of the houſe after its being pulled 
down (that is, to the bricks, wood, &.) whereas a dye, when ſe- 


parated from cloth, is loſt, and cannot be collected by the uſurper of 
the cloth. It is alſo otherwiſe 1 in the caſe of a garment blown by the 


Wind 
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wind into the vat of a dyer, and becoming ſtained in eanſaquancd for 
in that caſe the dyer is not reſponſible; for the garment: on the con- 
trary, the proprietor of the garment muſt take it ſo ſtained, and pay 
to the dyer the value of his dye, as in this caſe no degree of blame is 
imputable to him. It is to be obſerued that Hun ¶ ama has ſaid that 
_ when a perſon uſurps the cloth of another, and dyes i it, the proprietor 
of the cloth may, if he pleaſe, ſell it, and deduct from the price a 
proportion equal to the value of the white eloth, and give to the dyer 

a proportion equal to the value of his dye; for as the proprietor of the 
cloth has it in his power to refuſe taking the dye and paying a com- 
penſation for its value, it follows that when he does refuſe to take it, 

the oloth muſt be ſold, that he may receive his proportion, and that 
the intereſts of both may be attended to. Fhis reaſoning of A & 
ſama equally holds in the caſe where a garment is ſtained in conſe- 
quence of being blown by the wind into the veſſel of a dyer; and in 
the ſame manner, the reaſoning adduced. in the caſe of cloth equally 
holds in the caſe of flour. As flour, however, is of the claſs of ſimi- 
lars, it muſt be compenſated for by a ſimilar; whereas cloth, as being 
an article of price, muſt be compenſated for by a payment of its value. 
Mohammed, in the Mabſoo?, has ſaid that flour muſt alſo be compen- 
ſated for by value, becauſe flour is altered by being baked, and is no 
longer of the claſs of ſimilars. (Some have explained the meaning of 
the value of flour to be a ſimilar quantity; and that Mohammed has 


uſed the term value inſtead of ſimilar, becauſe a fmilar is an equrvalent, _ 
in the ſame manner as value.) It is to be obſerved that a yellow dye is 
the ſame as a red dye; but that with regard to a black dye there is a a 


difference of opinion; Hanecfa holding it to be a defect, whereas: the 
two diſciples maintain that it is not a defect, but, on the contrary, 
the cauſe of additional value. Some have ſaid that this difference of 
opinion ariſes from the different periods of time; and others have ſaid 
that if the cloth be of ſuch a nature that a black dye occaſions a dimi- 
nution of its value, the dying of it muſt in that caſe be conſidered as a 
damage or defect; but that if it be of ſuch a kind as to receive an in- 

| creaſe 
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' creaſe of value from a black dye, the black dye is the'ſame as a r 
dye. If, however, the uſurped cloth be of ſuch a nature that a red 
dye occaſions a diminution of its value, (as if, for inſtance, the value 
of it having been thirty drms, it ſhould, after receiving the red dye, 
be worth only twenty dirms,) in that caſe it is related as an opinion 
of Mohammed, that regard muſt be had to the additional value which 
the red dye may have occaſioned in ſome other piece of cloth; and if it 
amount to five dirms, that then the. proprietor of the cloth has a right 
to take it, and to receive, beſides, five dirms from the uſurper; for 
the proprietor of the cloth is entitled to a compenſation of ten dirms 
from the uſurper for the amount of the damage occaſioned to his cloth; 
and the uſurper is entitled to five dirms from the proprietor as the 
value of his dye, having operated that increaſe upon another piece of 
cloth. Hence the proprietor is entitled to take five dirms from the 
uſurper, and the remaining five is cancelled by tie value of the a 
thus eſtimated at five. . 


; 


SECTION. 


An ufurper, | Ir a perſon 5 70 any PK of Ny or 3 « and things 
damagi "g the jt, and the proprietor demand a compenſation for the pa. from the 


article uſurp- 


ed, 3 uſurper, he [the uſurper] in that caſe becomes the proprietor of ſuch 
24 article, according to our doctors. Shafei maintains that the uſurper 


owner de- does not become proprietor, becauſe the act of uſurpation, as being 
manding the 
value; oppreſſive and illegal, is therefore incapable of occaſioning a right of | 


Property; ; in mo ſame manger as where a Walen aus ren. 


4 f » / 7 


Arab. Rakbt wa Mattd; Doall uf, & &c. as aner to Mal The AiftinAion' „ 
fully explained elſewhere. | vel 1 | alt ofa 31), 22:4 


/ 


and 
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and injures him, and the proprietor takes from him the value of the 
Modabhir as a compenſation for the injury, —in which caſe he [the 


uſurper] does not thence become proprietor of the Modabbir. The 


reaſoning of our doctors is, that in the caſe in queſtion the proprietor 


of the article obtains a return for it; and as the article uſurped is fit to 


be ſhifted from the property of one perſon to that of another, the: 


uſurper becomes the proprietor of it, in order to remove the injury he 


would otherwiſe ſuſtain. It is different with reſpect to a Modabbir, as 

he is not fit to be removed from the property of one perſon to that of 
another. (The contract of Tadbeer, however, is ſometimes annulled 
by order of the K4zee; in Which caſe the ſale of the Modabbir is law- 
ful, as it then is the ſale of mere property, ſince he becomes ſuch by. 
the annulment of the contrat.)—lIt is to be obſerved that, in aſCer- 
taining the value of the article uſurped, the aſſertion of the uſurper, 
confirmed by an oath, is to be credited, ſince the proprietor. is, the 
claimant of a large value, and the uſurper is the denier of the ſame, 
and the aſſertion of the denier upon oath muſt be admitted; - unleſs, 
however, the proprietor bring evidence in ſupport of his claim;. for 


then the aſſertion of the proprietor muſt be credited, as being ſup- 


ported by evidence, which is convincing proof. If. therefore, the 
ſubſtance of the article uſurped appear or be found at a, period when 


the value of it is greater than the compenſation given by the uſurper, | 


and ſuch compenſation have been given in conſequence of the claim of 
the proprietor, or of evidence adduced by him, or. of the non-denial 
of the uſurper, — the proprietor, in that caſe, has not the option of 
taking the ſubſtance of the thing uſurped: on the contrary, it remains 
the property of the uſurper, ſince his property in it has been rendered 
complete in conſequence of a cauſe conjoined with the conſent of the 
proprietor, inaſmuch as he claimed that extent of value whereas 
if, on the contrary, the proprietor have taken a compenſation in con- 
ſequence of the aſſertion of the uſurper, corroborated by an oath, he 
has in that caſe the option either to adhere to the compenſation he has 
taken, or to take the ſubſtance of the article uſurped, and reſtore to 

| 7 | | the 


the amount of 


which is a. 


certained by 
the declara- 
1 of the 
uſurper u 
1 


evidence ad. 


duced by. the 
proprietor; 


and after a ac 
cepting this, | 
the proprietor 
cannot re - 
mand the ar- 
ticle, if the 
compenſation 
be given in 
conformity | 


with his. 


claim. 
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the uſurper the competiſation he may have taken; for under ſuch cjr- 

cumſtances the confent of the proprietor was not complete with re- 
ſpect to the quantity, ſince he chimed a larger quantity, but. was 
obliged to. take the quantity in queſtion from his want of proof 


eſtabliſh the other. If, on the other hand, the ſubſtance of the ar · 

ticle uſurped be found at a period when its value is equal to, or leſs 
than, the compenſation taken, —and the proprietor ſhould have taken 
the compenſation in conformity with the aſſertion or oath of the 
uſurper, the la (according g to the Zabi Rwwhyet) is the ſame as 


already recited; that is, the proprietor: has the option of either ad- 


bering to the compenſation he had taken, of'of taking back from the 
uſurper the ſubſtance of the article, and reſtoring to him the amount 


* 


hence he has the option, becauſe of the non - exiſtence of his 


of the compenſation. This is approved; becauſe the conſent of the 


proprietor to take the compenſation in queſtion was not complete, in- 


aſmuch as he claimed a larger ſum, which he did not get, and 
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The ſale of 
an uſurped 
ſlave — A. the 
uſt 

val 1900 
the owner re- 


ceiving the 


value as a 
compenſa- 
tion; — but 


the emancipa- 


tion of him 
would be in- 
valid. , 


becauſe the right of property. eſtabliſhed in the Futte by bis lis pay. 


"Ir a perſon uſurp a ſlave, al FI bit, and the piace ele the 
value of him from the uſurper : as a compenſation, the ſale is in that caſe 


valid. If, on the contrary, the uſurper emant iputè the ſlave, and the pro- 


prietor afterwards take a compenſation, the emancipation' is not valid; 


ing the compenſation is defective, as being eſtabliſhed by a retroſpłr- 
tive reference, from a principle of neceſſity; ; (whence if ell nn ht 
of property in an uſurper takes place with reſpect to earnings of nach, 
but not with reſpect to progeny in other Words, if a Peron afutÞ a 
female ſlave, and take to himſelf the earnings or ler ap and f- 


terwards pay a compenſation to the poßtieker the Ati gs" are in 


that caſe his property ; but if ſhe ſhould bear children whilſt i in his 


A poſſeſſion, and he afterwards. pay a compentztiog to the prof rictor, 


the children are not his property.) -In ſhort, the, right of: property 


eſtabliſhed 1 in a bad ach in virtue of his payment of compenſation: 1s 


6 . ; = % 1 735 detective; 
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defeckiwe; aid 4 defeclibe fight of property is fufficient to jopitite tale, 
but not etnaheipation; in the fame manner as the right of property 
eſtabliſhed in 4 Mokdtib wirk Fel; pbct to the eltnngs of his labour 18 
defeckive; Vet! if he ſhould ſell a flave whom he may have karned by 
Bis bour it is valid; Waden if he were to Venen NT wakes an- 
Earle would be invalid.” OE r ti Jeon haart, 
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4 YIRY f an uſu 
fernals ſlave, together with their produce, (fuch | as their 3 reaſe of property is a 
ſtature and beauty,) are a truſt in the hands of the W be I, wn 


therefore, they be deſtroyed, he is not reſponſible for them u nleſs, hands. 
however, he ſhould have committed a treſpaſs with: regard to them, 
or refuſed to anſwer the demand, of the proprietor to deliyer them up 

to him; for in. theſe caſes he is reſponſible... Sigel maintains that the 
increaſe of an. article uſurped, whether it b. conjoined (ſuch as increaſe 
of ſtature or of beauty) or ſeparated (fuch as progeny,) is a ſubject e of 
reſponſibility ; becauſe uſurpation is eſtabliſhed with reſpect to it; 
for uſurpation means the eftabliſhment. of pofſe Mun over the property of 
another without the con ent of that other ; and: as To definition applies pat 4 #6 
equally to any increaſe which may accrue 5 ſuch property, it is 8 
therefore a ſubject of — * althou the \uſurper | ve not aſt geen 
ditpoſſeſſed the proprietor of of it; in the 4 manner as the fan 1 is 3 e 1d 


r's | 


ſubject of re ee in a caſe where a a perſon. takes a deer er 
an e oh and it afterwards bogs forth, whillt, in his p poſlefi 2 | 2 bo at 


3.455 4 


our cham is, 5 dee means CE 5 39 abi of p 


„ Tn the text the caſe is 2 that of a pilgrim driving a deer out of the ſacred ter- 
ritory round Marz. The tranflator has hazarded a ſmall deviation from the original | 
in this inſtance, merely with a view to ne the alluſion in 12 W 
reader. OP 
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ol Ne (as has been already explained.) Now: the poſſeſſion | 
of the proprietor had not been eſtabliſhed, with reſpect to the Increaſe, 
fo as to admit the deſtruction of it. Beſides, if the poſſeſſion of the 
proprietor with regard to the increaſe be admitted by way of depend- 
ancy on his property, ſtill his poſſeſſion continues, and the ufurper 
has not deſtroyed i it; for it is apparent that the uſurper has not hindered 
him from taking his increaſe ;—yet if he refuſe to give it to him upon 
his demand, he is then reſponſible to him for it; in the ſame manner 
as where he commits a treſpaſs with regard to it, by deſtroying it, or 
killing and eating it, or ſelling it and delivering it to the buyer. — 
With reſpect, moreover, to the fawn before mentioned, it is not a 
ſubject of reſponſibility when deſtroyed prior to the ability of the treſ⸗ 
paſſer to place it in the incloſure, becauſe he is not, before that, 
auilty of any obſtruction or hinderance; in ſhort, he is liable to re- 
ſponſibility only where he deſtroys the fawn after his ability to place it 
in the incloſure; and this becauſe he is then guilty o on Namen 
after the eſtabliſhment of the claimant $ right L. a3 3 the theta 


_ i 
es ; 4 * + „ * * 


The uſurper Ir a. female ſlave be injured by ens a child whilſt in ks ber 
8 ſeſſion of the uſurper, and the value of the child be equal to the da- 


ſlave is not 


pong ae mage ſuſtained, the uſurper is not liable for a compenſation. "Shafer 


8 and Ziſſer maintain that the value of the child cannot be made à fe- 
AL medy for the injury; becauſe the child is the property of the pro- 
RN of the ſlave; and conſequently, cannot be applied to remedy the 


lue of the 
child be ade- damage ſuſtaned by. her; in the ſame. manner as in the caſe of the 


4 "w_— fawn : aboye. recited that i is-to ay, if a perſon drive u dect out of an 
ingloſure, and ſhe, then, bring forth a young one, aud be injured by 
3 ſuch delivery, A and the value of the young be adequate to the damage, 


in that caſe the perſon is not uy _ to reſtore. the deer ahd its 


5 13 80 N Ie 1 on 1 115 1 130 (13% 


ip ag WT 4 1 4 
294k £4 Le 490 1 l 


* A ſmall portion of. the text is kg . as it FOB me! ge the probibition 


againſt treſpaſſing u game in the 855 territory, (round Alice,) A 


5 of Which 18 "of ittle job to 
| e ar Syid F 


A 4 


ſubject the diſcuſſion 
e e paint: in queſtion, and which is ueated of lat large 5 


12. .  ,.... young 


j 


Boox:XXXVIE | SPA EI b . 
young one to the inclofure, but muſt alſo make good the Caittkge 4 ſaf- 


tained. It is alſo the ſame where tie child dies prior to the uſurper's 
reſtoration of the mother; or Where the mother dies in conſequenee 


of the delivery of the child, and the value of the child is adequate to 


longing to another, or lops off the branches of a tres belonging to an- 
other, or caſtrates the ſlave of another, or teaches him the khow 


defective x; — for in all theſe caſes the perſon ſo acting is reſpotiſible 
for the injury, notwithſtanding the value of the artiele be increaſed 


ſtance iti queſtion, the cauſe of the increaſe and of the injury is the 
not taken into the account, becauſe, in oppoſition to it, an increaſe 


has betn obtained. Hence ati injury of this nature does n ot occafion 
reſponſihility; it being, in fact, analog 


; or who loſes two of her fore teeth, and then acquires two 


fine from him, and gives it with the ſlave to the proprietor; for in 
all theſe, caſes no:compenſation for the injury is incumbent upon the 
uſurper With reſpect to the caſe of the fawn, as adduced by Zier 


is, that if the value of the child be adequate to remedy the injury, it 
is then taken as ſuch; and the ſecond (which is Ar to che 
Zahir Ratudyet) is, thut the value of the child cannot be taken as 4 
—_— for the injury, for this agua nf that the wes 0 is not 
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a by a loſs of bealth, or ann accident ſuſtained in the courſe of his learning the art. 4 
E N 


», 


remedy the loſs; or where a /perſon-ſheers the wool of a ſheep be- 


ledge of ſome art in conſequence of which he is rendered in any reſpect 


ſame; namely, childbirth ;=and ſuch being the caſe, the injury is 


whe or where a perſon cuts off the hand of an uſurped ſlave 
whit in the derer of the uſurper, and the uſurper receives the 


* Thats; defeQive in ole to the Raul " which is maſter had intendea bim; | 


in eonſequence. The arguments of our doctors are that, ini che inl⸗ 25 


us to where a perſof ufurps a 
” er, ſlave, who afterwards becomes lean, and ben grows fat 


and She, it is not admitted as applicable —With reſpect, more- 
over, to the death of the mother, in conſoquence of her delivery, (as 
alſo adduced by them,) there are two opinions on record.— The firſt 
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to be conſidered as the cauſe of the mother's death, nes delivery is not 

neceſſarily connected with death, being more frequentiy attended Wik 
ſafety, Where, on. the other hand, the child dies prior to the reſto- 
ration of the mother, the i injury 48 not remedied; becauſe there was. 
a neceſſity for the reſtoration of the original (namely, the mother) in 


the condition in which ſhe was at the period of ufurpation; and as 


whit & the cauſe a increaſe 18 the intellect of the lare. 


The uſurper 


of a female 
ſlave, impreg. 
nating her, 

is reſponſible 
for her value, 
in caſe ſhe die 
of child- birth 
after reſtora- 
tion. 


| whilſt in the poſſeſſian of the proprietor, the uſurper is, therefore, 


ſhe aſterwards ſuſtained an injury by the birth of a child, and the fruit 
of the injury (namely, the child) cannot, becauſe of its death, be 


given along with the mother, it follows that the mother is not re- 


ſtored in the condition in which ſhe was at the period of uſurpation. 
With reſpect to the caſtration of a ſlave, it is not an increaſe, 8 N 

an object only with ſome- looſe people; - and as to the other eee 7 
adduced by Z fer and Shafei, the cauſe in them of the increaſe and 
the damage is not one and the ſame thing; for the cauſe of damage 
in a tree is the cutting off 3 its branch, whilſt the cauſe of increaſe is 


the growth; the cauſe of damage in a theep is the ſheering of its 
wool, whilſt the cauſe of increaſe i is the growth of the animal; and 


the cauſe of damage in the ſlave is the teaching or inſtructing W 


- * Lg 


Ir : a perſo \ abs a 3 8 * oobabie mth Foo Ad he 
become pregnant, and he reſtore her in that ſtate to the proprietor,. 
and ſhe then die of child-birth, the yſurper muſt in that caſe pay a 


compenſation equal to the value which ſhe bore on the day of her im- 


pregnation; whereas,” if the were free, no compenſation would be 
required, according to Hanegfa. The two diſciples maintain that 
neither is any compenſation due in the caſe of her being a ſlave. The 
arguments of the two diſciples are that, in the caſe in queſtion, upon 
the uſurper reſtoring the ſlave to the proprietor, and the reftoration 
being made valid and complete, the proprietor is held to have received 
her into his property; and as, afterwards, the diſorder of which ſhe 
dies, namely, child- birth, is thus conſidered to have happened to her 
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not liable for her; in the ſame manner as where an Apes female 
flave, having been ſeized with ſome diſorder, ſuch as a fever, the 
uſurper reſtores her in that condition to the proprietor; and the aſter- 
wards dies in his poſſeſſion; or where an uſurped female ſlave com- 
mits whoredom with ſome perſon whilſt in the uſurper's poſſeſſion, 


and he reſtores her tothe proprietor; and the afterwards ſuffers puniſi- 


ment for whoredom, and dies of the ſame; in neither of which | cafes 
is the 


ſelling. a pregnant female ſlave, who afterwards dies of childbirth in 


the poſſethon of the purchaſer. The arguments of Hanegfa are, that 
as the uſurper, in the caſe in queſtion, uſurped the female ſlave at a 
time when the cauſe of deſtruction did not exiſt in her, and reſtored 


ber at a period when ſuch cauſe did exiſt in her, he therefore has not 
reſtored her in the ſtate in which he took her:—confſequently, the rer 


ſtoration was nat valid and complete, being, in fact, the ſame as if an 


uſurped female ſlave, having committed a crime in the uſurper's poſ- 
ſeſſion, ſhould afterwards, on account of ſuch crime, be put to death 
_ whilſt in the poſſeſſion. of the proptietor, or hs given up to the 


auenger of the offence, in conſequence of her having committed the 


crime inadvertently, \ inſtead of wiffully in — of which caſes 


| the proprietor is entitled to take the whole af the value from the 
uſurper, and ſo alſ in the caſe in queſſicn. It is otherwiſe where the 
woman uſurped is free; becauſe no reſponſibility takes place from the 


uſurpation. of a;free-worgan, and conſeg 
ſponſible after, the reſtoration,. althaygh. 


ly the uſurper is 
ſuch reſtoration. Li 


With reſpe& to what has been alleged of the purchaſe of 2 pregnant 55 


female laye, it i 18 anſwered, that the delivery not having be 1 incum: 
bent upon the ſeller on account of his haying before taken her, ſo gg 

to require a deliver * in the ſtate mn which he had taken bee, e 
is a condition of validity in the gaſe of uſyrpation,) it follows that the 
analogy here does pot hold good. With, reſpect, alſo, to che caſe of 


an uſurped female ſlave committing whoredom, and dying in conſe- 


e 


quence of the puniſhment on that agegunt laden upop her, the 


aſurper reſponſible, any more chan à ſeller, in the caſe of his: 
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There is no 
hire for the 
uſe of an 


uſurped ar- 


ticle; but the 


5 uſurper i is re- 


ſponſible for 
any damage 


it may ſuſtain. 
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EY WY is, that whoredom merely occaſions ſeourging, which i is cause 
of pain, but not of death; 5 and therefore, 1 in this caſe, a cauſe of de 
Aruction did not take en nn r Saws 4 was in cn pb oh 
ws iber r 5 Hit No e eee T: * 

Man d is not — for the ads of ch article le ifrpet'®; > 
but if it be injured he is reſponſible for the damage. Shafe# main- 
tains that an uſurper is liable for the uſe of a thing uſurped, and con- 
ſequently, that he owes an adequate rent or hire for it. It is to be ob- 
ſerved that there is no difference between the dactrine of Shafe# and 
that of our doctors, in the caſe where a perſon uſurps a houſe and 
leaves it unoccupied, or occupies it himſelf; for in ſuch caſe, accord- 


ing to both doctrines, the uſurper is not liable for the uſe of it. 


Malik maintains that if the uſurper himſelf occupy the houſe he is 


reſponſible for an adequate rent; but not in cafe of his leaving it un- 
occupied. The argument of Shafei is that the 2 of property is 


eſtimable, (hence it is a ſubject of reſponſibility from contracts and 


agreements,) and conſequently i is a ſubje& « of reſponſibility from uſurp- 
ation. The arguments of our doctors on this point are twofold 


Fixsr, the uſe of an article wſurped 1 is obtained by the uſurper i in con- 


ſequence of its occurring during his occupancy; (for it had not exiſted | 


in the hands of the proprietor, as w/e is a paſſing accident which does 

not endure;) and ſuch being the caſe, he is entitled to it, and conſe- 

quently is not reſponſible for it, as no man is reſponſible. for that to 
which he is entitled. —SECONDLY, there is no ſimilarity between uſe 
and property, ſuch as dirms and, deenars; for. uſe. js an accident, | 

whereas property is a ſubſtance. | Uſe, therefore, cannot be a ſubject 
of reſponſibility in ſubſtantial property; becauſe a ſimilarity is requiſite / 
between the compenſation and the thing for which the compenſation” 
is given. With reſpect to the aſſertion of Sh Hei, that “ the uſe of 
6c I is eſtimable,” 4 it is not admitted, uſe bang. conſidered as 
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eſimable only 1 of contracts of hire, from neceſſity; but in my 
the. caſe of uſurpation there exiſts no contract whatever. Where, 
howeyer, the article uſurped is damaged, whilſt in the poſſeſſion of . 
the uſurper, in conſequence of his uſe of it, a compenſation for the 
damage is ingumbent upon him,; becauſe of his W 3 ou . hx ee, 
of Ms, man the thing'u re e . l et 1 micht A 
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"iy a a Maas deſtroy. v wine or © pork . 8 to 4 We roy A Mufſulnan | 4 
muſt com penſate for the value of the ſame; ; whereas, if he deſtroy fordetroying 
wine or pork belonging to a Muſſulman,. no compenſation is due. 8 
Seel maintains that in the former caſe alſo no compenſation is due. — 

A ſimilar difagreetnent ſubſiſts with reſpect to the caſe of a Zimmee de- 
ſtroying wine or pork belonging to a Zimmee; or of one Zimmee ſelling 
either of theſe articles to another; for ſuch ſale is lawful, according 
to our doctors, —in oppoſition to the opinion of Shafej. The argu- 
ment of Shafei. is that wine and pork are not articles of value with re- 
ſpe to Muſſulmans,—nor with reſpect to Zimmees, as those are de- 
pendant of the Malſſulmant with regard: to the precepts of the LAW. 
A compenſition of property, therefore, for the deſtruction of theſe : 
articles, is hot due. The arguments of our doctors are that wine, and 
pork are valuable; property with reſpe&t to Zimmees 3 for with them by 
wine is the ſame as vinegar with the Muſſulmans, and pork the ſame 
as mutton; and we, who are Muſſulmans, being commanded to leave 


: ou] in A2 2 of their Ye, have conſequently no right to 


of 


impoſe 
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and muſt i 
compenſate 
for it by a 


payment of 
the value. 


is not lawful for Muſſulmans to transfer the 
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hoof x/tule upon them. As, therefore, Wine md Polk are with 
them property of value, it follows that whoever deſtroys theſe ar- 


Licles belonging to them does, in fact, deſtroy their property of value: 


in oppoſition to the cafe of cartion or blood, becauſe theſe are not con- 


 fidered as property acrording to any religion, or with any ſect.— 


Hence it appears that if a Muſſulmen deſtroy the wine or pork of a 
Zimmee, he muſt compenſate for the value of the pork,—and alſo of 

the wine, notwithſtanding that be of the claſs of ſimilars; becauſe i nc 
property of wine, as that 
would be to honour and reſpect it. It is otherwiſe. where a Zimmee 
ſells wine to a Zimmee, or deſtroys the wine of a Zimmee; for in theſe 
caſes it is incumbent upon. the ſeller to deliver over the wine to the 


purchaſer, and alſo upon the deſtroyer to give as a compenſation a 


ſimilar quantity of wine to the proptietor, ſince the transfer of the 
property of wine is not prohibited to Zimmees: contrary to uſury, as 
that is excepted from the contracts of Zimmees; —or to the caſe of the 


flave of a Zimmic, who having been + M uſſubnin becomes an apoſtate; . 
for if any Muſſulman kill this flave, he is not᷑ in that cafe reſponſible 
to the Zimmer, not withſtanding the Zimmer conſider the flave as va- 
luable property, ſince we Muſſulmans ate eommanded to thew our ab- 


horrence of apoſtates. It is alſo otherwiſe with reſpect to the wilful 
omiſſion of the Taſinced, or invoeation, in the ſlaying of an animal, 


where the proprietor conſiders ſuch orniſſion as lawful, being, for in- 


ſtance, of the ſect of Shafei;—in other words, if a perſon of the ſect 


of Haneefa deſtroy the fleſh of an atjimal ſo ſlain by 4 perſon of the 


ſect of Shafei, the Hanegfite is not in that caſe reſponſible to the Ga. 
Feyite, notwithſtanding the latter did, according to his teticts, believe 


the ſlain animal to have been valuable property; becauſe the awtho- 
rity to convince the Shafeyzte of the illegality of his practice is veſted 


in the Haneefte, inaſmuch as it is mitte to ow to wrd 7 con 
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Is a perſon. uſurp wine e belonging to a. Mafſul nan, and convert it A chang : 
into vinegat by placing it alternately in the ſun and in: the ſhade or 1 ben 15 
rhe ſkin of a carrion, and tan or drefs it by tlie application of forme idk by ny 


valuable article, the proprittor of the wine is entitled · to take the- Gowns pot 
vinegar, without giving any thing to the uſurper, and the ptoprietor not alter the 
of the ein is entitled to take it, upon paying to the uſurper the int ehe Hedetz 


- i the proceſs 
creafe it may have received from the drefling; for, in the former caſey be pew, 


the converfion of the wine into vinegar is merely a purification of it, in 40 0 
the ſame manner as the bleaching of undlean cloth; and hence the eie 
property of the vinegar continues veſted: in the proprletor, ſince a pro- * a com- 
perty is not created i in the liquer by the operation of making it into N 
vinegar; whereas, in the ſecond caſe, a valuable artiele belonging to 
the ulurper is united to the ſkin, in the ſame manner as a dye in-cloth, 
and this caſe is therefore the ſame as the dying of a garment. Accord. 
ingly, the proprietor of the wine is entitled to take the vinegat from 
the uſurper without making him any compenſation; and, on the other 
hand, the proprietor of the ſkin is entitled to take it from the uſurper, 
upon making a compenſation to him for the increaſe which it mag 
have received from the dreſſing. The mode of aſcertaining the amount 
of this incteaſe, is by firſt eſtimating the value of the ſłin ſuppoſing it 
undreſſed, and then the value which it bears dreſſed; when the difs 
ference muff be paid to the uſurper. In this caſe, alſo, the uſurperf 
18 entitled to detain the article ufurped until he obtain his right, in the 
ſame manner as l ſeller is entitled to detain the goods ſold as a fecu- 
rity for the ptice.—If, in the caſes hete confidered, the ufurper thould 
deſtroy eh Vinegar, or the dreſſed fin, he is reſponfible for the vine 
gar,—but, not for the ſkin, according to Hanegfs. The tyg diſciples 
maintain that hei i feſpohfible for t the {kin alſo, being entiffed, how- 
ever, to the increaſe of value from the dreſſing. The reaſon of re- 

. ſpongbilit) for the \ vinegar 18, that as it ſtill continues in the property 
of the firſt propritt6r, being, at the ſame time, an article of value, it 
follows that the uſurper is liable for the deſtruction of it; and as vine- 

gar is of the claſs of ſimilars, he muſt compenſate for at md a ſimilar 


Vor. III. — 1 quantity. 


* 
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be quantity.—With reſpe& to the ſkin, the reaſons of reſponſibility or 


it (as maintained by "that two diſciples) are twofold, —FirsT, it till 


continues the property of the proprietor, inaſmuch as he is entitled to 


take it back from the uſurper; and as it is an article of value, it fol- 
lows that, in conſequence of the deſtruction of it by the uſurper, he 
[the proprietor] is entitled to take from him [the uſurper! a compenſa- 
tion adequate to the value of the dreſſed ſkin; paying him afterwards 
the increaſe of value it has received from the dreſſing; in the ſame 
manner as where a perſon uſurps the cloth of another, and dyes it, 
and then deſtroys 1 it, —in which caſe he is reſponſible for it to the pro- 
prietor, receiving from him, at the ſame time, the difference occa- 
ſioned in the value of the cloth by the dying. —Skcoxpl x, the re- 


| oration of the ſkin dreſſed was incumbent on the uſurper ; whence, 
upon his deſtroying it, he is bound to give a conſideration for it, 


namely, the value;—in the ſame manner as where a borrower de- 


ſtroys the article borrowed; in which caſe he is reſponſible for the 


value. —lIt is to be obſerved, however, that if the deſtruction of the 


| {kin take place whilſt in the poſſeſſion of the uſurper, without his 
being the occaſion of it, in that caſe, according to all our doors, he 


is not reſponſible for it, whether he have drefled it by the applica- 
tion of ſomething valuable, or otherwiſe. (With reſpe& to what 


is advanced by the two diſciples, that the proprietor muſt take 
the value of the dreſſed ſkin from the uſurper, paying him after- 
* wards the increaſe of value it has received from the dreſſing, —it 


proceeds on the ſuppoſition that the value of the ſkin and of the opera- 


tion of dreſſing is of different kinds, —as if the ſkin ſhould be, valued 


in deenar, Y 


& and the workmanſhip. in dirms; for if both be eſtimated 3 in 
the ſame'Tpecies, the proprietor muſt at once deduct from the value of 
the ſkin the value of the workmanſhip, and take the difference from 


the uſurper ; as it would be needleſs firſt to receive the whole from 


him, and then to pay back a part of it.)—The reaſoning of Haneefs 
is, that the ſkin in queſtion has been rendered valuable by the work- 
manſhip of the Aue namely, the gelung, Which is of a valuable 

5 nature, 
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nature, as he mixed with! it valuable property ente his right to 
detain it until he receive the increaſe of value from the dreſſing.) 
The workmanſhip, therefore, is his right; and the ſkin is, with re- 
ſpect to its being valuable, a dependant of the workmanſhip, that 


being the brd ;—and as the uſurper is not reſponſible for the ori · 
ginal, namely, the workmanſhip, ſo neither is he reſponſible for the 


dependant, namely, the ſkin; in the ſame manner as he i is not re- 


ſponſible where the ſkin is deſtroyed in his poſſeſſion without his act. 


It is otherwiſe where the ſkin i is extant; for in ſuch caſe it is incumbent 


upon the uſurper to reſtore it- to the proprietor, becauſe the reſtoration 
of it is a conſequent of the proprietor's right of property, and the ſkin 


is not a dependant of the operation of dreſſing it, with reſpect to right 


of property, ſince the property of the proprietor is eſtabliſhed in it prior 
to the dreſſing, although, whilſt in that condition, it was not an ar- 
ticle of wks in oppoſition to the caſe of cloth, or the ſkin of an ani- 
mal killed according to the preſcribed forms; for the proprietor of 


theſe is entitled to a compenſation from the uſurper, as both are ar- 5 
ticles of value prior to the dreſſing or dying, and conſequently not de- 


pendant upon the workmanſhip with reſpe& to their being valuable. 


It is to be obſerved that, in the caſe in queſtion, (that is, where the 


uſurper has dreſſed the ſkin with ſomething of value, and it remains 
extant in his poſſeſſion, ) if the proprietor be inclined to leave it in the 
poſſeſſion of the uſurper, and take from him a compenſation for the 
value, ſome have ſaid that it is not permitted to him ſo to do, becauſe 
of the ſkin being of no value, —(It is otherwiſe in the caſe of dying 
cloth, the dye being an article of value.)—Some, again; have faid 


that this is not permitted. to him according to Haneefa ;—b that ac- 


cording to the two diſciples it is permitted to him; becauſe when the 
proprietor 1 refuſes to take back the dreſſed ſkin, and, leaving it in the 


poſſeſſion of the uſurper, demands from him a compenſation, the 
uſurper has it not then in his power to reſtore it; and the caſe is, 


therefore, the ſame as if it bad been deſtroyed, concerning which the 
two pin and Haneefa have diſagreed. Some have ſaid that, ac- 


4 B 2 cording 
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cording to the doctrine of the two diſciples, the proprietor is to take 
from the uſurper the value of the drefled ſkin, and return to him 


whatever increaſe it may have received from the dreſſing, in the fame 
manner as in the caſe of a deſtruction; ; Whilſt others have ſaid that the 


proprietor is entitled only to the value of an undreſſed ſkin of an ani- 


mal killed according to the preſcribed form.—All - that has been ad- 


vanced on this topic proceeds on the ſuppoſition of the uſurper having 


dreſſed the ſkin with ſomething of value; for if he ſhould have dreſſed 


it with ſomething of xo value, Rh as by means of moiſture, or the 
heat of the ſun, the proprietor is then entitled to take it from him 
without making him any return, fince a dreſſing of that nature is 


equivalent to the waſhing of cloths. If, alſo, in this caſe, the uſurper 
deſtroy the ſkin, he is rolpuintible for the value of it in its dreſſed Nate. 
Some, on the contrary, have ſaid that he is reſponſible for the value 
of it in its undreſſed Nate, becauſe the dreſſing, as being an acquiſi- 

tion of his own, ought not to ſubject him to reſponſibility, The firſt 
opinion is adopted by moſt of the modern lawyers; and the reaſon of 


it is, that the quality of dreſſing, as being a dependant of the ſkin, 


Caſe of con- 
verting 
uſurped wine 
into vinegar, 
by means of 
mixing in it 


ſome valuable 
ingredient. 


cannot be ſeparated from it; and nd when reſponſibility 
takes place with reſpect to the original [the ſkin] it muſt alſo operate 
with reſpect to the dependant, namely, the quality [of dreſſing.) 


Ir an uſurper of wine convert it into vinegar by throwing ſalt 
into it, lawyers have ſaid that, according to Haneefa, the vinegar 
becomes the property of the uſurper without any thing being due from 
him; whereas, according to the two diſciples, the proprietor is en- e 
titled to Me the vinegar, making a compenſation to the uſurper for 
the increaſe of the article by means of the falt;—(that is to ſay, he 
muſt give him a quantity of vinegar equal to the weight of the falt.) 
If, on the contrary, the proprietor wiſh to leave the vinegar with the 


uſurper, and take a compenſation from him for its value, the ſame 


two opinions that have been given with regard to the caſe above recited 


of the drefling of a ſkin, prevail with regard to this cafe. If, allo, 


1 . „ 
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the uſurper deſtroy the wine, he is no ways reſponſible, aocordin; 


tb Haneefa,—in oppoſition to the opinion of the two diſciples, as has 
been already recited in the caſe of drefling a ſkin.—If the uſurper con- 
vert the wine into vinegar by means of pouring vinegar into it, in that 


caſe it is related as an opinion of Mohammed that, provided the wine 


be turned into vinegar within the hour in which the uſurper poured: 
the vinegar into it, it is his property, without his being ſubject to any 
compenſation ; becauſe the pouring of the vinegar, in ſuch caſe, is 


equivalent to a deſtruction of the wine; and wine is not an article of 
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value. If, on the other hand, the wine, becauſe of the quantity of : = 


vinegar poured into it being ſmall, ſhould not become vinegar until 

after the lapſe of a conſiderable period; it muſt in that caſe be divided 
between the uſurper and the proprietor, according to its meaſure; 
that is, the uſurper is entitled to a part of it in proportion to the quan- 


tity poured in, and the proprietor to a part of it in proportion to the 
quantity of wine; becauſe in this caſe the vſurper has mixed his vine- 
gar with what eventually became the vinegar of the proprietor; and 


this (in the opinion of Mohammed) is not a deſtruction. In the opi- 
nion of Haneefa, however, the vinegar, in both caſes, becomes the 
property of the uſurper; becauſe the immediate act of his pouring 
vinegar into the wine is (according to him) a deſtruction of it; and 
this deſtruction does not, on any ſoppoſition, occaſion reſponifibility, 
becauſe if conſidered as a deſtruction of ine, it is a deſtruction of a 
thing that bears no value, or if conſidered as the deſtruction of vine- 
gar, it is a deſtruction of his own property, inaſmuch as the vinegar 
becomes the property of the uſurper. According to Mohammed the 
uſurper is not reſponſible where he deſtroys the liquor ating its having 
become vinegar on the hour'in which he put the other vinegar into 
it; for as, in this caſe, he acquires a right in the whole, he of courſe 
merely deſtroys his own property; whereas if he deſtroy it where it 


has become vinegar after a length of time, he is reſponſible, - ſince in 


this caſe he deſtroys the property of another. With reſpect to what 


has been recited in Kadooree, ſome of our modern lawyers have ſaid 
that 
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| that it is abſolute; that 1 is, that in all converſions of uſurped wine into 
vinegar, the proprietor is entitled to take it without making any com- 
penſation to the uſurper; becauſe the thing thrown into the wine by 
the uſurper is of no value, inaſmuch as, by the mixture of it with 
wine, it becomes virtually wine, which is a thing of no value. There 
are a variety of opinions concerning this caſe, which the author of 
this work has recited in the Keſoyes: al aaa 171 | 


* Y 4 


4 


ee f Sia 5 break: the > his the abies hes pipe; or 110 ls of 
fordetenying © a Muſfulman, Or ſpill his Ster *, Or Moniſſa af . he 1 is 1 eſponſible, 
on 3 the ſale of ſuch artieles being lawful, according to Hanzefa. The two 


be. or the. diſciples maintain that he is not reſponſible, they holding ſuch atticles 


d 
Pike ofa to be unſaleable. Some ſay that this difference of opinion obtains only 


Myſuiman, concerning ſuch muſical inſtruments as are merely uſed for amuſe- 
ment; but that if a perſon break a drum, ſuch as is uſed in war, or a 
tabor or cymbal, ſuch as are allowed to be uſed in celebrating a mar- 
riage, he is reſponſible, according to all our doctors. Some, alſo, ſay 
that, in decreeing reſponſibility, opinions are given according to the 
doctrine of the two diſciples. By Sikker is underſtood the juice of un- 
ripe dates, which is ſuffered to ferment and acquire a ſpirit without 
boiling; and by Moniſſaf, the juice of unripe grapes, boiled until only 
one half remain. Concerning liquor boiled in the ſmalleſt degree, 
which is termed Bazk Þ, there are two opinions reported from Ha- 
xeefa,—one, that it is a lawful ſubject both of ſale and reſponſibility, — 
and another, that it is not ſo, The arguments of the two diſciples on 
this point are,—FIRST, that theſe articles are all made for the purpoſe 
of doing that which is offenſive to the Law, and therefore are not va- 
luable property.—SECoNDLY, what the perſon in queſtion has done 
was in reformation of an abuſe; ; andas weare directed to reform abuſes 


A. ſort of intoxicating liquor. ; 


| I Half boiled wine. (Theſe. terms are fully explained i in Babs XLVI. treating of 
5 Prohibited Nn * 1 A ſpecies of date wine. 


wherever 
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wherever they occur, he therefore is not reſponſible, in the ſame 


manner as he would not be reſponſible if he were to deſtroy thoſe ar- 
ticles by order of the magiſtrate. The argument of Haneefa is that 


the articles in queſtion are property, as being capable of yielding a 
lawful advantage, although they be alſo capable of being uſed unlaw- 
fully, and therefore reſerable a female finger, —whence there is no 


reaſon why they ſhould not be conſidered as valuable property. As, 
therefore, thoſe articles are (according to Hanegfa) of a valuable na- 

ture, a reparation is due from the deſtroyer of them; and if a perſon 
| were to ſell them, the ſale is lawful; for the obligation of reparation, 


and the legality of ſale, depend upon an article being property, and 
capable of valuation, circumſtances which exiſt with reſpect to the 
articles in queſtion. The reformation of abuſes, moreover, is com- 


mitted to the hands of magiſtrates, as they are enabled, by the nature 
of their office, to carry it into effect; but it is not entruſted to others, 


excepting merely to the extent of verbal inſtruction and advice. Pro- 
ceeding upon the doctrine of Hanrefa, the deſtroyer, in the caſe here 
conſidered, is reſponſible for the value the articles bear in themſelves, 


independant of the particular amuſement to which they contribute. Fn c 


value. 


Thus if a female ſinger (for inſtance) be deſtroyed, ſhe muſt be va- 
lued merely as a ſlave girl; and the {ame of fighting rams, tumbling 
pigeons, game cocks, or eunuch ſlaves; in other words, if any of 
| theſe be deſtroyed, they muſt be valued and accounted for at the rate 
they would have borne if unfit for the light and evil purpoſes to which 
ſuch articles are commonly applied; and ſo likewiſe of pipes, tabors, 
and other muſical inſtruments. It is to be obſerved that, in the caſe 
of ſpilling Sitter or Moniſſaf, the deſtroyer is reſponſible for the value 


of the article, and not for a ſimilar, becauſe it does not become a Mu- 
ſulman to be proprietor of ſuch articles. If, on the contrary, a perſon 


deſtroy a crucifix belonging to a Chriſtian, he is reſponſible for the 
value it bears as a crucifix; becauſe Chriftians are left to the, practice 
of their own religious worſhip. 


Ir 
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and muſt 

compenſate 
for them by 
aying their 


560 


The 3 
of a Modab- 
bird is reſpon- 
ſible for her 
value if ſhe 


die in his poſ- 


ſeſſion; but 
not the uſur- 
per of a Mo- 
katiba, 


poſſeſſion, he is reſponſible for her value; whereas, if a perſon uſurp 


ſally admitted to be valuable property; and an Am-Walid is not valu- 
able, according to Haneefa ; whereas the two diſciples hold an Am- 


USURPATION. _BooxXXXVIL 
Ir a perſon uſurp the Modabbird of another, and the die in his 


the Am-MWalid of another, and ſhe. die in his poſſeſſion, he is not re- 
ſponſible. This is according to Hanegfa. The two diſeiples main- 
tain that the uſurper is reſponſible for the value in either inſtance . 
The reaſon of this difference of opinion is, that a Aſodabbird is univer- 


Malid to be valuable. The arguments on both ſides have been enn 
detailed at an in treatin ng of N oY 


HEDAY A. 
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lands fol he purcliaſer 
1ough he be not ks thereunto. 

termed Safe, becauſe the root from which Shafa is derived ij 
comjunclion, and the lands fold are here comoined to the land of the | 
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Shafer, or perfon claitning the right of pre emption — | 
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3 Chap. I. Of the Perſons to 2 the Right of e ap- 
| pertains, 
Chap. II. Of Claims to Shafa; and of Litigation concerning it. 
Chap. III. Of the Articles concerning which $haffa operates. 


Chap. IV. Of Circumſtances which invalidate the Right of 
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* the Peri to whon the Right of SHAFFA apper tains. 


The right of Tis right of Shaffa n to a partner in he grojenty of 
_ Shafa apper- the land fold, —IL. to a partner in the mmunities and. appendages of the 
* in the land, (ſuch as the right to warer, and to rvads; ) and III. to a 
1 _— 2 neighbour. —The right of Shaffa in a partner is founded on a precept of 
in the immu- the prophet, who has ſaid, The right of SHAFFA bolds in à partner 
proper * 44 who has not divided off and taken ſe parately his. ſhare.” —The eſta- 
a neighbor. bliſhment of it in a #e7ghbour is alſo founded on a faying of the pro- 
„ neighbour of a houſe has a_ ſuperior right to- that houſe; 
5 n M8 plat the neighbour. of lands has a ſuperior. right to thoſe , lands.;. and * 
« He be abſent, the eller uf wait, his return; provided, however; that 
4 they both . participate. in the ſame road; —and alſo, « 4 neighbour 
Has a right, N ſuperior to that of a \ franger, in the lands adjacent. 10 


; Brs own.” —Shafei. 1s of e that a neighbour 3 is not a. Sao .; 


* Tn 1 8 « js not entitled to the right of SuArRAy"=—Shiſe being the term 
becauſe | 


: uſed to expreſs the the perſon endowed with that right. 


QUT. nd 8 H 4 7 FP 4 
becauſe the prophet has ſaid, SHAvvA relates 104 thing held in "joint 
«6 property, and which bas not been diuided of: when, therefore, the 
property has undergone a diviſion, and the boundary of each partner 
is particularly diſcriminated, and à ſeparate road aſſigned to each, the 
right of Shaffa can no longer exiſt. Beſides, the exiſtence of the right 
of Shaffa is repugnant to analogy, as it involves the taking poſſeſſion 
of another's property contrary. to his inclination; whence it muſt be 
confined folely to thoſe to hom ĩt ĩs particularly; granted by the Law. 
Now, it is granted particularly to a partner; but a neighbour. cannot 
be conſidered as ſuch; for the intention of the LAW, in granting it to 
a partner, is merely to prevent the ingonveniences ariſing from a di- 
viſion; ſince if the partner were not to: get that ſhare which is the 


ſubject of the claim of Shaffa, a ne purchaſet might inſiſt upon a 


diviſion, and thereby occaſion to him a great deal of unneceſſary vex- 
ation; —but as this argument does not hold good in behalf of a neigh- 
bour, he therefore is not entitled to the privilege of Shaffa. We *, 
on the contrary, allege that the precept of the prophet, N 
quoted, is a ſufficient ground for eſtabliſhing the right of Shaffa in a 
neighbour.—Beſides, the reaſon. for eſtabliſhing this right in a partner 
is, the circumſtance of his property being continually and inſeparably 
adjoined to that of a ſtranger +, (namely, the purchaſer,) which is 
injurious to him, becauſe of the difference of a ſtranger's diſpoſition, 
and ſo forth; and certainly a greater regard is due to the partner than 
to the ſtranger who may have made the purchaſe, fince the vexation 
that would enſue to the partner from forcing him to abandon. a place 


which, from long reſidence, may have acquired his affections, Woll 


doubtleſs be greater than that to which the ſtranger, is ſubjected; for, 
although he may thus be diſpoſſeſſed, contrary to his inclination, of a 
property over which he has acquired a right by purchaſe, yet ſtill the 
e is but inconſiderable, ſince he | is not Spotleſs. obo, re- 
* Meaning, the Henefr, (in 133 the — i of Gera.) in 5 He 
t Arab. NN ng, literally, “ an arriverz” i. e. a e, 


1 3 a 


4 


Z 4 
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aeiving adue confideration;—and as all theſe reaſons) <qually hold in 

behalf of a neighbour, he is therefore entitled to the privilege of Shi 
as well as a partner. — The reaſons, moreover, on which SH 
grounds the right of a partner, aud the diſtinction he makes bet wixt a 
partner and a neighbour, can by no means be admitted; finee the in- 
conveniences attending à diviſion of property are allo ed by the LA z 
and are not of ſuch a nature that the preventing of them ſhould juſtify 
the injury which muſt be committed in depriving another of his pro- 

petty contrary to his inclinations. — The order in which we have 
claſſed the perſons entitled to the privilege of Shu is founded on a 

precept of the prophet, who has faid, * A partner in the thing Her 


a 46 , a uperior right to one 400 1 J only a Par iner in 115 appendages; 


4 


No perſon 
can claim it 
during the 
exiſtence of 
one who has. 
a ſuperior”. 
right, 


unleſs he firſt 
relinquiſh it, 
when the title 
devolves to 
the next in 
ſucceſſion. 


% and à partner in the appendages of the. property precedes a neighbour. ”» 
Beſides, the conjunction occafioned' by a partnerſhip in the property 
itſelf is of all others the ſtrongeſt; and next to it is that occaſioned 
by a partnerſhip in the appendages, (ſinoe here the party participates. 
in the 7mmities. of the property, which-is not the caſe with a neigb- 
bour;). and a ſuperiority of right, in every inſtance, depends on the 
ſtrength. of the cauſe, or fundamental prineiple. The vexations, 
moreoyer,. and inconvenience ariſing from a diviſion may be admitted: 
as an additional argument, d Aer of ch pew to form 
Wy ener be ene * el? en 


A PARTNER WET in the 50 or Se Mruket, or a Pe OM" 
cannot be entitled to the privilege of Shaffa during the exiſtence of one: 
who is a partner in the property of the e bor bis is the e . 
* e e n un. 2 7 | 
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Is a partner in the property of the land al cif bis right + 
Shaffa, it devolyes next to him who is a partner in the road; and if 
he alſo relinquiſh his right, it falls to the Jr Molafick, or perſon 
whoſe houſe is ſituated at the back of that 'which is the object of 
Sb, having the entry ito it ww as! road. Abo Toofaf is of 


8 opinion, 


elit, I 8H A4 27 7 A. 


opinion, that or the exiſtetice of a partnes in the ground, [whether 
he reſign or inſiſt upon his right, no other perſon is entitled to the pris 


vilege of Shaf/a; for 'by his exiſtence all others are excluded; and 


$65 


whilſt the excluder'remains:the-excluded have no right; as liolds'in « 4 
inheritance. The ground on which the Eabir Rawdyet: ( firſt quottcdd 


as above) proceeds is, that the casſe of the privilege of 'Shaffa exiſts 
with reſpect to each of the above-mentioned perſons. The partner, 


however, has the ſuperior right. Upon his relinquithing it, there- 


fore, the one who is next to him in order of nen aſſume 


itz in tlie ſame manner as holds with to debts contracted 


during health, when they came in eee debts contracted 
in ſickneſs; that is, the former are firſt diſcharged; but if the creditor 


whaſe debt Was. snd in 8 his claim, the eſtate of 


74 v0 no Piel ord = TORY YES | 

A 3 oe eee of og aber uf. the . 
fold, (ſuch. as a partner in a particular rom or wall of a houſe,) as he 
has a right ſuperior to ane ho is neighbour to that particular part, ſo 
lkewiſe has he a right ſuperiot to one who, is à neighbour to the reſt 
of the: bouſe. This is an approved maxim of Abo⁰ Yoo/af';. for the 
ion holds ſtronger in the cafe of a perſon who is a joint pro- 


a neighbour. Ir is neceflary that the road or riwulet, the joint parti 


— cipation\i which gives a claim to the privilege of Shafo, be private. 


By a private road is 3 road ſhut up at one end; and by a 
private riyulet we underſtand a ſtream of Water in which, boats cannot 
hals and repaſsg for otherwiſe it is a public river. (This is according 


A perfonwho- 
is a joint pro- 
87 qu of 

Y. a part 
of the feed. 
has. a title ſue 


ae 3 


Neersen a part of the hauſe, than in that of one who is merely . N 


to Hanegfa and Mohammed. It is reported from A500 T0 % that a 


Private rivulet is a ſtream, Wich affords water to two or 2 —_ 
Wee lt if it ace W. it is a Aw 10 50d 80 80g 
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The relative 
ſituation of 
the property 
determines 
the right, 
When claimed 
on the plea of 
nei ghbour hood. 


The right of 
all the Shafzes 
(claiming 
upon equal 
ground) is 
equal, with- 
out any re · 
gard to the 
extent of 
their proper- 
ties. 


| WO! 1s n, held! in che light of a Ou 0] #21 c BG 
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Ir a houſe be ſold, ſituated in a ſhort lane, ſhut up at one end, 
communicating, through another lane, ſhut up alſo at one end, but 
of greater extent, in this caſe the inhabitants of the bort lane only are 
entitled to the privilege of SH; whereas, if a houſe ſituated in the 
Tong lane be ſold, the inhabitants of both lanes are fo entitled. The 
reaſon of this is, that the right of egreſs and regreſs in the ſhort lane 
is participated only by its own inhabitants, whereas the right in the 


long lane appertains equally to the inhabitants of Sh: —as has been 


already explained under the head of Duties of the KAAxk.“ The 
ſame rule _ holds "_ in the 1 of a un rivulet eder out 1 5 


another. 


THE ing e of b beams on "—_ wall of a bb gives a \ right « Sheff 


from neighbourhood, but not from partnerſhip, ſince this a& does not 


conſtitute a partnerſhip in the property of the houſe. In the ſame man- 
ner, alſo, A perſon who is a partner in a beam laid on the Me wr bra 


| 1 
7 - - * {35 ©} 4 „iel 


Warn tete | is a plurtly of beit entitled tb the | prlelejat 
Shaf/a, the right of all is equal, and no regard is paid to the extent of 


their ſeveral properties. Shafei maintains that the right of Shafſa in 
this caſe is poſſeſſed by the parties in proportion to their ſeveral pro- 


perties; becauſe Shaffa is one of the immunities of their property, and 


muſt therefore be held, like the profits of trade, the produce of lands, 


the offspring of ſlaves, or the fruit of trees, in proportion to their re- 


fpective ſhares in the joint property. The argument of our doors i is, 


that the parties being all equal with reſpect to the principle on which 
their right of Shaffa is grounded, (namely, a conjunction with the 


lands ſold,) they are all conſequently equal in the right itſelf, — 


reply, moreover, to the arguments uſed by Shafei, it is to be obſerved 


whence if only one partner were preſent, however inconſiderable his 
ſhare might be, he would be entitled to the whole of the Shafa.—In 


fl! SH AF F 
that — another' of his property, eontrary to his inclination, 


is not one of the immunities of property, and is very different from 
the profits of trade, the fruits of trees, or the 0 an are e, 


duced POPE roy 55 N nn 


/ 


ws I. «4 


1 e 


Ir one on ds parties „ ae bis Highs; it Awches to n Git 
and i 18 participated equally amongſt them; for although the grounds of 


their right were complete, yet they were obſtructed from enjoying the 


857 


entire privilege by the intervention of his right; but that right being woes 


NET the ages guy e oh no Auer . remains. 


Ir Wille of the partners happen to be ablent, the whole of - the 


Safe is to be decreed equally amon gſt thoſe who are preſent; for it 
is a matter of uncertainty whether thoſe who are abſent would be in- 
clined to demand their right; and the rights of thofe who are preſent 
muſt not be prejudiced on a mere uncertainty, —lf,, however, the 
Kizee ſhould have decreed the whole of the Shaffa to one who is pre- 
fent, and an abſentee afterwards appear and claim his right, the K4zee 
muſt decree him the half; and fo likewiſe if a third appear, he muſt 


If ſome be 
abſent, the 
Shaffa is ad 
judged equal. - 
ly amongſt 
thoſe whoare 
preſent;—but 
the abſentees 
appearing re- 
Celve their 2 


decree him one third of the ſhares reſpectively held by the other ; : , 


two; in order that thus an N N de depend amon gb 
n Wee 


FRE ; » 1 * | 


Ir the hs deen belt ſhould ing Nie | Shoffa after the whole 
Bas been decreed to him by the Kizee, and the abſentee afterwards ap- 
pear, he is in this caſe entitled to claim only one half; becauſe the de- 
cree which the Kizee has paſſed, awarding the whole to the other, 
abſolutely extinguiſhed one half of the abſentee's right.— It were 


otherwiſe if the perſon preſent relinquiſh his right previous to any 
decree being paſſed by the Kzer, and afterwards the abſentee appear; 


# 


for in this caſe be [the abſentee] is entitled to the whole of the. Sh. 


THE 


The richt „Tan privitege of Beh is eſtabliſhed after the file; fr it cannot 


H Toy why until the purchaſer ſurrender it to him, or until the ; In | 


£17, 8 TS. H AF. F ts Boox N. 


3 take place until it be manifeſt that the proprietor is no lager inclined 
—_ bs dale 40 keep his houſe; and this is manifeſted by the ale of it. K * theres 
n fore ſufficient, in order to p prove. the ſale and eſtabliſh the pi lege of 


Shaffa, that the ſeller acknowledge the _ althou 50 the a d 
een, 105 c . Faq 565 50 a86 


8 5 


* 1 


nor W 2 Taz Gel of Shaffe Wi tight | oftabliſhed until the 3 . oo 
EE larly made in the preſence of witnefles and it is requiſite that it be 


tnade as ſoon as poſſible after the ſale is known; for the right of Shas 
is but a feeble right, as it is the diſſeizing another of his property merely 
in order to prevent apprehended 1 inconveniences.— It is therefore re- 
quiſite that the Shafee without delay diſcover his intentions, by making 
| the demand; which muſt be done in the preſence of Faun Wr 
wiſe it cannot Add alc before. ne Adee „ 4064 of » ih 


— 


neither does J n the dead: 8 hou W 4 in a Hy has 
70 witnefles, ſtill the Shafee does not become propri af the: houf f 


of the pur; decree; becauſe the purehaſer's property was- complete, and! cannot 

ml Fe be transferred to the Shafee/but by his on conſents-6r by-a deeres of 

Fate... 3 magiſtrate z' in the ſame manner as in the caſe of a tetraction of a 

55 1 grant, where the property of the grantee being completely eſtabliſhed 

by the grant, it cannot be transferred to \the granter, but by the ſur- 

render of the grantee, or by 2 decree of a magiſtrate. The uſe of 

this law appears in a caſe where the Shafee, after having preferred his 

claim before witnefles previous to the:decree of the magiſtrate or. the 

ſiorrender of the purchaſer, dies, or ſells the houſe fromywhenoe he 

f derived his right 3. or where the houſe adjaiming:to that da which the | 

right of Sha relates is ſold; for in the firſt of; theſe inftagce 

hauſe is not not a part ob: his hereditaments, beagufe it wa n ; biy 

Propertys and the right erer in amm as the 

677 nut ad yem gd mT Nn or: fwadandental 


; 7 1 5 7 
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apply principle or that right i is extinguiſhed previous 46 His be | 
coming che proprietor; and in the third caſe, he has no right of Shaffa - 
with reſpect to the houſe which is ſold, fince the houſe from which 
hs would 1 derived _ aha en is not ng 32891330 cee n 5 
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or Chims to ,. 124 of Lirigatn concern ing | it. 


Ea to Shu are of, three Linds—The firſt of theſe i is farmed The claims 
Talb Mawdfibat, or immediate claim, where the Shafee prefers his _— 
claim the moment he is apprized of the ſale bein; g concluded; and this dan, (which 
it is neceſſary that he ſhould do, inſomuch that if he make any delay _— _ 
his right 1 1s thereby, invalidated; for the right of  Shaffa is but of a 2 14 
Jeeble nature, as has been already obſerved ; and the prophet, more- -— your 
over has fad, The right 1 SHAFFA 7s e in him who AER 8 
0 bis i cov PO ON: ay.” TI 
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Ir the Shafee receive a letter which, either; in * W or the 


middle, apprizes him of the circumſtance of his Shaffa, and he read | 1 | 
it on to the end, his right of Shaffa 1 18 thereby invalidated. Many of E = 
our modern doctors accord in this opinion; and it is in one place re- 7 | j 


corded as the doctrine of Mobammed.—In another place, however, it 

is reported from him, that if the man claim his Shaffa in the preſence 

of the company amongſt whom he may be fitting, when he receives | 
r "4D „„ 


4 


| chuſing to be Ae or not. a ! 


S K 4 F #7 4. we XXXVIII. 
the intelligence, he is the Sheſae, his ann being invalidated un- 


lets he delay aſſerting it till after the company have brake up. Both. 
theſe opinions are mentioned in the Naaulalir j — and Nur vl ber paſſed 


degrees agreeably to the laſt quoted ſeport; becauſe the power of ac- 


cepting or rejecting the Shafſa being eſtabliſhed, a ſhort time ſhould 


neceſſarily be allowed for reflection; in the ſame manner as time is 


allowed to a woman to whom her huſband has given the (printer of 


8 „ ty 
I / Tt * „ — 


1 


1 the Gef on bearing of the ſale, exclaim pra be to 
"” © Gov! ** 1 There is no power or firength but what is derived from : 
„ Gop!” or * Gov is pure !” his right of Shaffa is not invalidated, 
inſomuch that if, immediately on pronouncing theſe words, he with- 
out delay claim his Hafa, he will accordingly” et it; _ becauſe the 
firff of theſe is conſidered às a "thankſgiving on his being freed of the 


neighbourhood of the ſeller; the ſecond (which is an expreſſion of 


_.., admiration) is ſuppoſed to proceed from the aſtoniſhment with which | 


be is ſtruck at the intention manifeſted by the {eller of doing - a.thing 
© which would be vexatious to him; and the laſt is Cas as an er 

— clamation prefatory to further diſcourſe. None of thele expre reſſi ions, 
ts w1 therefore, can imply a refuſal or rejection of the Shaffa.—In the Tame 
manner alſo, if, on receiving the news of the A. 3 he alk „ Who is 


che purchaſer, and how much is the price?” it does hot invalidate 


his right; ſince theſe queſtions cannot be conſidered as 2 refuſal, but , 


on the contrary it may be concluded from them that if the price be 


reaſonable, and the purchaſer a perſon whom he would not t like as'a 


dean be will afterwards claing his nes of ho; pete We; c nog. 
ee To nen — f 1 a | 51 Nr wo ox N. 

do Fa it T4 75 * . 

Ir is not tet; in What words the cas is CR Ry ing 


ſofficient that they imply a claim. Thus if a perſon ſay a I have | 
< claimed my Shaffa, „ or 55] ſhall claim my Shaffa,” * 0 or ©] do claim 
«< my Shaffa,” all theſe are good; for it is the mean , „and not the 

l or Ed expreſſion, wich is here c onſite. n e * 
Ts is th | HEN 


as 


Gran, n with. S H A ＋ F 4. 


Wien news. of the ſale is brought to the Shafte, it — 


Fe according to Haneefa, that heaffert his intention of claiming the 
Shaffa before witneſſes, unleſs the news be communicated to him by 
two men, or one man and two women, or one upright man. The 
two. diſ ciples maintain that he ought to declare his intentions before 
witneſſes as foon as the news is communicated to him by one perſon, 
being either a freeman or a llave, a woman or a child; „ provided, 
however, that the perſon be, in his belief, a true ſpeaker.—It is 
otherwiſe where a woman is informed that her huſband has given her 


the power gf divorcing herſelf; for in that caſe it does not- e who 


IS the ens or what is his character. 


* the 8 who "dots aeilicetion! to the Hees be hiſt | 
the buyer, it is not (according to Huregſa) in fueh caſe neceffary that 


he be an uprighit man; becauſe he is the lan, mag 


not requiſite 1 in him. TY nee 


Fur ſecond mode of hl to hes is termed the Falb Thkreer 

Wa a Hes had, or claim by affirmation and taking to. witneſs;—and' this 
alſo is requiſite; becauſe evidence. is wanted in order to eftabliſh proof 
before the magiſtrate; and it is probable that the claimant cannot have 
witneſſes to the 72 Minoafibat, as that is exprefied immediately on 
intimation being received of the ſale. It is therefore neceffary after 
wards to make the Taib -A, wa' Takretr, which is done by the 


Shaft taking ſome perſon to-witneſs,—either againſt the feller, ift t 


ground ſold be ſtill in his 'pofſeſfion,—or againſt the purchaſer r 
upon the ſpot regar ing which the difpute has ariſen; and upon the 
Shafee thug taking ſome perſon to witnefs, his right of Shaffa is fully 


confirmed. The reaſon of this is, that both the buyer | 


to the Shafee in regard to his claith of Shaffa'i 


the one | being the. poſſeſſor, and the other the proprietor of the 
evidence on tlie ground itfelf is alſo valid; 


ground z-and the tak nge 
becauſe it is at to Whieh the right” Es: I the ſeller. have de- 
"JJ | 4D 2 livered 


II. The deim 
by affirmation 
ag iating tt 
Witneſs, 
(which' 'muſt 
be made as 
ſoon as con- 
venientlymay- 
te after the 
other;) 
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| livered over the ground to the buyer, the ig evidence againſt him 
is not ſufficient, he being no longer an opponent 3. for having neither 
the poſſeſſion nor the property, he is as a ſtranger. The manner of 
claim by affirmation and taking to witneſs is, the claimant; ſaying 
<< Such, a perſon has bought ſuch a houſe, of which I am the Shafee;. 
I have already, claimed my privilege of Shaffa, and now again claim 
« it; be therefore witneſs. thereof. (lt is reported from Aboo Yooſaf = 
that it is requiſite the name of the thing ſold, and its particular bounda-. 
ries, be ſpecified; becauſe a cum. is: not t en the ba 
manded be preciſely known); err t HH rn * 


* i 


1912 4 


and III. Tux third mode of dlaim t to Shaffa i is . 7 1 6 Kbakanas, > or- 

—_ * claim by litigation, —which, is per formed by the Shafee: petitioning | 

the KAxce to command the purchaſer to ſurrender up the ground 
to him; the method of 08 8 will een be ee 


explained. | be hn teh 


A delay i Ir the Shafee delay making 4 by ltigation,. fil chis; ht does 5 
ide. drop, according to Bae Such alſo is the generally received 


does not in 


| validate the” opinion; and decrees paſs accordingly... There is like wiſe one opinion 
I * + recorded from Aboo Yogſaf to the ſame effect. Mohammed maintains 
that if the Shafee poſtpone the litigation. for one month after the taking. 
of evidence, his right drops. This is alſo the opinion. of Ziffer; and 
it is related as an opinion of Aboo. 17 voſaf, that the right of the Shafee. 
becomes null if he delay. the litigation after the Kdzee 3 
court; for, if he willingly, and without alleging, any excuſe, omit 
to commence the litigation at the firſt court held by the ee is + 
\ preſumptive proof of his having declined i it. The reaſoning on which 
Mohammed founds his opinion in this particular i is, that if the right of: 
the Shafee- was. never to be invalidated by his delaying. the litigation, 
it would be very vexatious to the buyer; for he would be prevented 
from enjoying his property, in the apprehenſion of being deprived of 
it — the claim of the Shafer Jhave ther therefore. (ſaya Mohammed). 
5+ limited 


66: limited the delay chat may be 3 to ane month, us being the 
«. longeſt allowed term of procraſtination.” In ſupport of the opi- 
nion of Haneefa, it is urged that the right of the Shafee being firmly 
oſtabliſhed by the taking of evidence, it cannot be extinguiſhed but by 
his own rejection, openly declared; —in the ſame manner as holds in 
all other matters of right. With reſpect to what is mentioned by 
Mohammed, that · the delay would be vexatious to the buyer,“ it is of 
no weight; for in caſe of the abſence of the.Shafee,.his right is not in- 

validated by the litigation being delayed; and the 'vexation ſuſtained 
by the buyer from the delay is * the e whether the 2 

bit er or abſent. 5 1 


W . 


Ie it appear that the F not in ths dos: very dats on 1 partially * 


accbunt the litigation was delayed, the right is not invalidated, accord- 442 
ing to the concurrent opinion of the three above · mentioned ſages; for — 
the litigation can only be made in the e of the Kizee;, and the ; 
a is eee ao | 
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WIr t the Slate goes to 50 Klass nne his 55 allodying: Rules to be 


that © ſuch a perſon has purchaſed a houſe, in which he has the mg br 
« right of Shaffa,” the Kizee muſt firſt queſtion the purchaſer (the ftrate on an 


defendant in the cauſe)-concerning the property on / which the Shafee i * * 
grounds his right of SH; and if he acknowledge it, this is a ſuffi. 
cient ground for the Kazee paſſing a.decree :—but if he deny it, the 
Kizee muſt then order the Shaſbe to bring witneſles to prove bis. pro- 
perty'; for the n which is apparent, may be owing to other 
cauſes than property; and a thing which is thus doubtful cannot bo 
admitted as a proof 16 the detriment of another, Kadooree alleges 

that the Kee,” before he applies to the defendant, ought to alk the 
plaintiff regarding the ſituation of the houſe and its boundaries; becauſo 
if a man ſue for the property of a houſe, it is requiſite, that he de- 
ſeribe its Ghuaticnidicd: boundaries; and therefore he muſt do the ſame, | 
in TOY his right of — When he has =ame-this. the, Kdæee | 


PW) oo pid muſt 


2 
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and the mode 


preſcribed 


for his ex- 
amining the 
Parties. 


conſtitute any ground. If he reply that he 1 is the Shafee, bee: 


S H A F F A. 


muſt next interrogate him regardin 8 the grounds of his right of Shoffo: : 
for the grounds of Shaffa are various, and poſlibly' he . ſet forth 
grounds according to his own imagination, which do not, in reality, 


cauſe 
« of his houſe being ſituated next to that which! is the preſent object 
e of diſpute,” his claitn (as 'Kbaſaf obſerves) is complete. It is alle 
mentioned in the Fatdves, that he muſt deſeribe the boundaries 
of the houſe from wines he derives | his right. to the e in 
Weft. e | 7 þ | 
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IF the Shafer bake! unable to bring e UN news that the 5y 
purchaſer be put to his oath, it muſt be bead merely according to 


the beſt of his [the purchaſer s] knowledge; (that is, he muſt be re- 
quired to ſay, By Gop, I know not that the plaintiff is the prapris. 


4 etor of the houſe on which he founds his claim of Shaffa; up © becauſe 


certain, the property of the plaintiff or not.—If the purchaſer refuſe 
to ſwear, or the Shafee. bring evidence, his property is proved in that 


his depoſition relates to a thing which 1 is in the hands af another, and - 
therefore he can only ſwear as to his own knowledge, and. not poſi» 
tively as to the fact in queſtion, namely, whether the houſe be, for. 


houſe from which he derives his claim of Shaſffa, and the neighbour. 


| hood of that” houſe to the one in diſpute is alſo proved. The Kg, 


muſt next aſk the purchaſer whether he has bought the. houſe or not? 


and if he deny it, the K4zee muſt order the Shafee to bring witneſſes 


to prove the purchaſe; for the Sh cannot be eſtabliſhed until the 


chaſer to this effect, that he has not purchaſed the houſe,” or 
that the plaintiff is not entitled to the privilege of Shaffa in "the 


ale be proved; which muſt be done by witneſſes.—If the Shafee cau· 
not bring witneſſes, the Kdzee muſt adminiſter. an oath to the Pare, 


! 


„ manner in which he has claimed it;“ for here he ſwears regarding 


an ac committed by himſelf, and relative to a thing which is in his 
own poſſeſſion; and een 18 EP that meien be "Pn? 


been eee eee en <! ee ee 1901 ge 
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1 Tus Shafer way litigate his Chim of Sa although. he 4 not The cauſe 
duce in court the price of the ground. ip diſpute but When the 9 
Kitzer has decreed to him the privilege of Shafa, it is neceſſary that dende f 
he bring the price. This 18 the doctrine of the Zahir Rawidyet, as the price of 
quoted in the Mab/oor. It is reported, from Mohammed, that the N 

AHixer ought not to paſs" the deoree until the Shafer produce the price; 

(and the lame is alſo. cited by Haſan from Hauegfa;) becauſe poſſibly | 

the Shgfoe may be indigent, and the Kdzee mult therefore delay the 

decree, in order. that the purchaſer may not loſe his property. — The 

reaſon afligned i in ſupport « of the firſt opinion quoted from the Zabir 

Raucher, is that the price does not become due from the Shafee to the 

purchaſer until the K dee have paſſed his decree; and as the purchaſer in 

is not obliged to ſurrender up the ground previous to the decree, ſo iin 

the ſame manner the Shafee (as has been mentioned above). is under 2 wt 

no neceſſty of previouſly producing the price: —nor can there be any 

appreheufion of the purchaſer. loſing his property, ſmce he has the (0a 

night ec, Sane ee te BORIS! the enſ ing 
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Wan, þ previous to the Shafie er it \ wy price, the Kinee 1 mn. 


has commanded the purchaſer to deliver up the ground (to the retain the one 


Wel Hill he * retain it in bis own. hand. ou the Wa be ee 
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* FY 4 pay he. Oey to. AY phil, aſter this The privilege | 
Kher has ordered him, ſtill his privilege of Sha is not invalidated; ed by a. 


for it has become e eſtabliſhed 1 0 the EY and . 5 en payment, 
the Kizee., | N 
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by apron Bos, "4 A - | 
Ir the Shafie 0 5 cher i 10 court! 1 whill 9. houſe is fil , 

his poſſeſſion, he {the Shafee} may commence his litigation againſt nl es 

him, and the ſeller may retain the houſe in his own, poſſeſſion until doiſe isindis 

he receive the price from the ans The N. however, is not e 


TY 5 in 
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4rthis caſe to hear the evilehes until the ke alſo vppear; as for 
his preſence there is a twofold reaſon; for FIxsr, the pnrchaſet 
18 proprſetor of the ground, and the ſeller the poſſeſſor; and as the 
decree of the Kdzee muſt be againſt both, both therefore mult be pre- 
ſent. (lt is otherwiſe where the purchaſer has obtained poſſeffion; 
for then there can be no occaſion for the preſence of the ſeller, as he 
has become like a ſtranger, having neither the property nor the poſ- | 
ſeſſion.) Sxeonbl v, the fale or bargain which had been concluded 
4n fayour of the purchaſer i is to be diſſolved by tecree; and it is there- 
fore requiſite that he be preſent, in order that the Kizee OM. decree 
th diffolution againft him. Se | 


An ge r Ir an agent on behalf of acre Pacher zroiind; the Shafee muſt | 


the purchaſer 


may be ſued Tue the agent. If, however, the agent have delivered over the ground 


(nies ee his conſtituent, the Shafee muſt not inſtitute. his ſuit againſt the 


very to his 


conſtituent) agent, (as he is neither the proprietor nor the poſſeſſor,) but againſt 


this conſtituent; for the agent then ſtands as the ſeller, and his con- 
ſtituent as the purchaſer; and when (as has been already explained) 
the ſeller delivers up the eV to the purchaſers, | the 8 177 8 ſuit is 
ust the latter. 


arid Wld in Ir the agent of a poke ed 18. e! ſell groin 6! on accoun 
. = 2 of his conſtituent, the Shafze may claim his right and obtain the 


Or an 


executor. ground from the agent, provided it be in his poſſeſſion. The 
ſame rule allo holds. in the caſe of an executor ra to ſell 


lands. FO 


91 


The Shafee, Ix the Rizee decree in Jann of the Sbefte. * . 2 tithe 97 10 


* his not yet ſeen the property in diſpute, he [the Shafee] has an option 


his fu, "Ang 


an option of of inſpection; and if any defect be afterwards diſcovered in it, he has 


* * an 11 from defect * and may, if he 2 5 rejet 5. not with 


an 


"= 


_ Option of z eie and uuf ai are 5 explained under «the head of Sous 
bee Val. I, 7 396, and 406, > | 
Qanding 


£ 


8 H A. 17 T3 


Wadag⸗ * urchaſcr ſhould have 8 ſuch defect. from the 
bargain, or, in other words, ſhould have exempted the ſeller From 
reſponſibility for ſuch defect; becauſe, As. the transfer of proper "by 
right of Shaffa i 1s the ſame as a transfer of p property by fale, the 'Shafee 
has therefore, under both. the. above circumſtances, the x power 'of re- 


jection, in the farae manner as any other purchaſer; 5 aud this power Too 
in the;Shafee i 1s. not deſtroyed by the purchaſer having ſeen the, pro- 
perty, or having ſo exem pted the ſellet; for he {the f purchaſer] Was 


not deputed by the Shafer, and, his act, of courſe, Joe! not er the 
e r 1 ey WT RAT 
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Ir the GREP RY 11 Shafee differ 8 the price, the former 
alledging one hundred, for inſtance, and the latter only eight, and 
neither of them be able to bring any evidence, the afſertion of the 
Ps muſt be credited in preference to that of the Shafee ; becauſe 

Shufee: alleges a right in the purchaſer's property for a ſum 
ſhort of one hundred, which the purchaſer denies; and, according to 
the Law, the declaration of a defendant, upon oath, muſt be cre- 
dited either! is the oath of both parties * required | in this caſe; for 


the thing iti « du 
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option from 
defect. 


In diſputes 
concerning 
the price, the 
aſſertion of 
the purchaſer, 
upon oath;. 
muſt be cre= 
dited; 


Bae is plalntiff ag ainſt the purchaſer, but the purchaſer is not 
plaintiff againſt the Shafec, he being at liberty either to claim or reſign f 
eſtion; and * 3 Kg: that! OM 22 Cannot þ be % 


$ » w 2 . %% 
. . 8 — 


——— — 2 ——— 
” l 4 


—— — 


and ſo like- 

wiſe evidence 
roduced by 
Im; 
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called on to ſwear, unleſs! where both are in fins manner plaintiff, 
or in ſame particular caſes, where it is expreſsly ordained wid wad 
neither of which reaſons e in * Wav: PS: Es FS 
TIT + #5 Js reviatr 3 | | 4 i 
Ix both the irate and che 1 ode Widnes; er pro- 
duct by the Shafee muſt be credited, accordin g to Hanegfa and Mo- 
hammed.—Aboo Yooſaf, on the contrary, maintains that the evidence 
produced by the purchaſer muſt be credited; becauſe it proves a larger 
ſum than the other, and it is a general rule that regard is had to the 
evidence which proves the moſt ;—as where, for inſtance, a difference 
ariſes regarding the amount of the price betwixt a purchaſer and a 
ſeller, or an agent and his conſtituent, or a perſon who buys a thing 


I 


from an infidel enemy, and the original proprietor of the thing; —in 


all which caſes, if both parties bring evidence, the evidence of him 
who proves the largeſt ſum is admitted. The difference here alluded 
to, betwixt one who buys a thing from an infidel enemy, and the former 


proprietor of the thing, will be better elucidated by the following 


caſe.— A Muſſulman merchant goes upon a voyage, arrives in the 
country of the infidels, receives their protection, and, "whilſt he re- 


mains there, purchaſes a ſlave, who had formerly belonged to Zeyd, 


from an infidel, who had carried him away as his plunder; and, on 
the merchant's return, Zeyd claims his ſlave, offering the price which 

the merchant had given to the infidel; but a difference ariſing betwixt 
them regarding the amount of the price, both adduce evidence to 
prove the um they aſſerted; in which caſe the evidence of the 
merchant, which goes to prove the largeſt ſum, is admitted, in pre- 
ference to that of Zeyd —In ſupport of the opinion maintained by Ha- 
neefa and Mohammed on this point, two arguments may be wid r 


oa 


ee theeyidence'of the 1 1 755 the He to an rs 


an eigen- Srcbnt vor, if it ithe re 4 bend Wld be a to the 


evidence 


evidence of both parties; and best is | poſe for hrs i e abſdlüte 
contradiction in the allegations of the two parties, ſince the purbhaſer 


may perhaps have twice purchaſed the thing; and both purchaſes being ; 
thus apparently proved, it remains in the option of the Shafer to pre- 


fer whichever, he pleaſes; 3 that is to ſay, if the purchaſer have bought 


«* "% b 
3 9 


the thing twice, vix. once for one thouſand; and afiother time fob db abies 


two,thouſand,, the Shafer, has, it in his option to take the thing for 


whichever. of theſe prices he thinks proper With reſpect to the ata- 


logy urged by 4boo. Yagſef bet wixt the caſe in queſtion and that of a 


chaſer and a ſeller differing concerning the amount of the price; it 


cannot b. be admitted; for if two different ſales take place betwixt the 
parties, one immediately after the other, regarding the ſame thing, 


the one {ale invalidates the other; and it being thus impoſſible to ad- 


mit the allegations and evidence of both parties, that evidence which 
proves the largeſt ſum muſt be ſuperior; and the ſuperiority is there 
fore allowed to the evidence of the ſeller over that of the purchaſer, 


becauſe i it proves the largeſt ſum. In the caſe of the Shgfee, on the 


contrary, às the maxim of one ſale inyalidating the other does not 


affect him, both the ſales hold good with reſpect to him; - hence 


"= the purchaſer chuſe to purchaſe, the ſame thing twice, the Shafee 
has it in his option to take it for either of the prices, as has been men- 

tioned above. | Beſides, as an agent is ſuppoſed to ſtand in the place 
of a ſeller, and his conſtituent in that of a purchaſer, the fame laws 


will of courſe. hold with reſpect to them as are eſtabliſhed in the caſe 


of a buyer and a ſeller; 3, and this is confirmed by a precept quoted from 


3011 


Mohammed, in which it is expreſsly faid, that . the evidence brought 
0 . the conſtituent | is preferable.” | With reſpect, alſo, to the aua- 


ogy urged (by Aboo by oat ] bet wixt the caſe in queſtion and that of a 


age between the purchaſer, of a ſlave, from an infidel and the 


former maſter of ſuch ſlave, it is entirely unfounded, ſince it cannot 


be admitted that the effect of the branch i is the;ſame1as that of the rot, 


as we find it expreſsly declared in the Seyin Kabeer, that the evidence 


ae * the for . Pe of 5 Have 1 15 e But even ad- 


4E 2 TO | mitting 


4 2491 2 


and alſo his 


aſſertion, if 


the ſeller al- 


lege a larg- 


er amount. 


S. A FF Boo xxxvm. 
mitting the above- mentioned propoſition, ſtill the argument is of no 
weight; for in the caſe of the merchant two bargains could not be 
made ſucceſſively without the one of them being invalidated; whereas 
in the caſe of the Shafee OY we . ne TS gt both rom ey 


n be en 


Is the ſeller and darein differ W r the price, Aid the ſeller 
(ſuppoſing him not yet to have received it) alledge the ſmalleſt ſum, 
the Shafee may take the houſe for the price Aledged by the ſeller, the 


aſſertion made by him of a ſmaller ſum being cenie as an abate- 
ment in favour of the purchaſer, of which the Shafee is entitled to 
| avail himſelf. | We ſhall have occaſion in the enſuing ſection to ex- 
plain the ground on which this law eis founded; and ſhall therefore in 


this place aſſign only one reaſon, namely, that the right given to the 


| Shafee over the ſeller ariſes from his « own decläfation, in ſaying * 1 


have ſold it for ſuch a price;” and therefore ſo long as he has not 


received the price, his allegation muſt be credited e it.— 


whence the Shafee 1 is ited to take the property at a rate Tar: to 
his aſſertion.—If, on the contrary, the ſeller alledge the largeſt ſum, 
both parties muſt be required to ſwear, and the contract of Hale 4 is then 
diflolved. If, in this caſe, either of them refuſe to ſwear, that price 
is eſtabliſhed which has been ſet forth by the other, and the Shas is 

conſequently entitled to take the houſe for that amount. If, on the 
other hand, both parties ſwear, the Kizee, at the requiſition of one 
or both of them, muſt diſſolve the ſale; and the'Shafee (whoſe right 


is not to be prejudiced by ſuch diffolution) may then take the houſe for 
the amount alleged by the ſeller. 


is the ſeller ſhould have received the price, the Shafee may take 

the houſe for the amount ſet forth as the price by. the purchaſer; and 

here the allegation of the ſeller is of no weight or credit, for having 

received the price, the ſale, as far as relates to him, is finally con- 

cluded, and he becomes only as a ſtranger; the diſpute then lying 

yh betwixt 
x, | 


CA. II. 8. HAF F. 4 


bet wirt the purchaſer and the Shafee, regarding which » Wwe bave. al 
_—_ been _ n in a nn on! of * ee 2 


\, 


< 


1 1 the © Shofee be not eee of! the ſeller 8 n revolved the 
wy and the ſeller ſhould fay . Þ have ſold the property for one 
„ thouſand dirms, which I have received,” in this caſe the Shafee is 
entitled to take the property for one thouſand dirms; for, as the be- 


Caſe inwhich 
the ſeller's aſ- 


ſertion may 


be credited 
concerning 
the price. 


ginning of the ſeller's ſpeech, in which he acknowledges the fale, 


creates the Shafee's right of Shaffa, the ſubſequent ſentence, in which 


he aflerts his having received the price, as tending to extinguiſh that 


right which he has himſelf created, muſt not be admitted. But if bye 


ſeller ſhould ſay © I have ſold the ground and received the price,” 


and then ſhould add which was one thouſand dirms,”” his evidence 


with reſpect to the amount of the price cannot be admitted, becauſe 
by the prior acknowledgment of his having received the price, he be- 
comes like a ſtranger, and has no further concern or intereſt in the 
matter. 


SECTION. 


07 the rticks in lieu if which 7 Snares. may take the Suarra 
A es | 


4 


' Is the ſeller abate a part of ys price to the purchaſer, the ele 
is entitled to the benefit of ſuch abatement; whereas if the ſeller, 
after the ſale, remit the wwho/e of the price to the purchaſer, the Shafee 
is not allowed to avail himſelf of ſuch indulgence. The reaſon of 
this diſtinction is, that an abatement of a part is an act connected 


with, 


ns Shafte is | 


entitled tothe 
benefit of any 


abatement 


mad» to the 


purchaſer, 
but not tothat 
of a total re- 


miſſion, 
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with, and referring to, the original bargain or ſale; and the Shafer is 
entitled to the benefit of it, becauſe that ſum which remains after de. 
ductin 8 the abatement is the price 75 whereas an entire remiſton has no 
connexion with the original bargain. In the ſame manner alſo, if the 
ſeller abate a part of the price, after the Shafee has become ſeized of 
his Shafa property, he ¶the Shgfee] is entitled to the benefit of ſuch 
abatement, and agcordingly receives back wn amount abated by the 
8 PH the i e . 1% 4 


—— 


He is not li- 15, on the contrary, the purchaſer, after the bargain | is concluded, 
able for any agree t gmentation of the price in favour ok the ſeller, t 
augmentation agree to an augmentation p e ſeller, the 


agreed upon iable for ſuch augmentation; becauſe vi 
. G 43 Shafee | is not liab e fo g his Privilege of 


180 Shafa i is eſtabliſhed for the price originally ſettled; and if any ſubſe- 
| quent augmentation were admitted to operate with reſpect to him, it 


1 


would be a loſs to him; whereas, on the contrary, any ſubſequent 
abatement is à benefit. "Analogous to this caſe of augmentation is that 
formerly ſtated, in which it was remarked, that if a man make a 
purchaſe for a certain price, and afterwards renew the purchaſe of 
the fare thing, and ſettle a large price, the Shafee is not prejudiced : 


by ſuch augmentation, but 1 is Cätitled to his — for the price firſt 5 
0 n 


4177 
} 
+ 


If the price i . a man ſell a houſe for a certain quantity of 3 or edc, a 
confiſt of /- 


alls, the Sha- Shafee | is entitled to take it for the. value of ſuch effects; for fei are 
Fee may tate amongſt the things denominated Zoogt-al-Keem, or things which, 


it on payin 15 . ; 3 | 
ho being eſtimable, are compenſable by an equivalent in money.—1f, on 
thoſe effect; , | Wa” 3 1 oy 
but if it con- the other hand, a man ſell a houſe for a compenſation in wheat, 


fiſt of /imilars, 5 t of 3 . 5 
aſa pay ſilver, or any other article eſtimable by meaſure or weight, the Shafee 


an epi . may take it for an equal quantity of the ſame article; becauſe theſe 
quantity 0 


6 claſs of Zoodt- al. Imſal, or things compenſable by an equal: 
quantity of the ſame ſpecies. The reaſon of this is that the revealer 


f i 5 Fab! 9 Vis! IP + 2 f . of 


of the Law 4 has eſtabliſhed i in the "wy * to take polſeſſon of 
the property of the purchaſer, on giving him a compenſation ſimilar to 
the price which he has paid ;—it is therefore neceſſary that a ſimilatity 


| betwixt the compenſation and price be obſerved as nearly as poſſible, 


in the ſame manner as in caſes of dEHruction of property. (It is to be 
obſerved that articles which differ very little in their unities, ſuch as 
walnuts or eggs, are included under the denomination of Zoodteal. 
Inſal, or things compenſable by an equal quantity of the ſame ſpecies. 
If, therefore, a man purchaſe ground for walnuts or eggs, the Shafer. 


may give him a compenſation in walnuts or eggs, and is not required 
to pay an equivalent in fran. * 


Ir a man ſell a piece of ground for another piece of ground, in this 
caſe, as each piece of ground is the price for which the other is ſold, 
the Shafee of each piece is entitled to take it for the value of the other, 


land being of the claſs of Zoodt-al-Keem, or thin 85 ear 0 an 


ee in OY; * 
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; | * 5 : : | #1 371 


+ 


fl houſe be ſold for , price pay able a at a üſtant period, ah ao 


may either wait until that period be expired, and then take the houſe 


for the ſame price, —or he may take it immediately, on paying the 
price in ready money: but he is not entitled to take it immediately 
and demand a reſpite to the period ſettled by the purchaſer. Zifer 
maintains that the "Shafee is entitled to take the houſe immediately, 
and demand a reſpite of the payment; (and ſuch alſo is the opinion of 
Shafei;) for the reſpite is a modification of the price, in the ſame 
manner as if it were ſtipulated to be paid in coin of an inferior ſpecies; 


and as the Shafte is entitled to take the houſe for the price itſelf, he 


is of oourſe entitled to take it for the price under its modification. 


The argument adduced by us, in 1 ſupport of the former opinion, is that 


A was ths 'or eh cannot * eſtabliſhed but by a pallet Ma 
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F wid, the __ who is often termed Shark or the Inugiver 
betwixt 


price conſiſt 


5 wait the ex- 


and fo like- 
wiſe, if the 


of land. 


In caſe f a 7 
term of cre- | + BD 
dit, the Shafze : 
may either 


piration ofthe 
term, or take 
the property 

immediately, 
upon paying 
the 8 
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bet wirt the parties; and in the preſent caſe there is not any ſtipula - 
tion, either bet wixt the Shafee' and the ſeller, or the Shafee and the 
purchaſer:—nor can the ſeller's conſenting to a reſpite in favour of 
the purchaſer be conſtrued into a conſent to reſpite in favour of the 
Shafeey for men, as they differ in their circumſtances, are more or 
leſs capable of diſcharging their debts. With reſpect, moreover, to 
the arguments uſed in behalf of Zifer's opinion, it is true that the 
reſpite is a modification of the price; yet the law is not to be bent 
thereby; for the reſpite is, in fact, a right of the purchaſer; but if it 
were admitted a modification of the price, it would be a right of the 
ſeller, like the price itſelf ;—this caſe being analogous to where a mart 
| purchaſes a thing for a price payable at a diſtant time, and afterwards 
ſells it again by $9 eo fale ;—in which inſtance, if no ſuch ſtipu- 
lation be | expreſſed; the ſecond purchaſer 1 is not entitled to a term of 
credit, and ſo here likewiſe.— If, in the caſe here conſidered,” the 
land be ſtill in the poſſeſſion of the ſeller, and the Shafer take it and 
pay him the price in ready money, his [the ſeller's] claim againſt the 
purchaſer ceaſes; for the bargain with reſpe& to him is diſſolved, and 
the Shafee is ſubſtituted in his place, as has been already explained. — 
If, on the contrary, the land be in the poſſeſſion of the purchaſer, and 
the Shafee take it from him, {till the ſeller muſt allow to the purchaſer 
the term of credit originally ſettled; becauſe the bargain betwixt them 
is not diſſolved by the Shafee' $ taking the land, and! the caſe is there- 
fore the ſame as where a perſon makes a purchaſe upon credit, and 
then ſells the article for ready money, in which caſe the firſt ſeller is 
not entitled to demand ready money from him. It is, however, law- 
ful for the Shafee to defer taking the land until the term of credit be 
expired: but he muſt make 5 demand without delay; for if he 
neglect to make an immediate demand, his right of Shafa, according 
to His and Mohammed, becomes null: ;—contrary to the opinion 
of Abo Yooſuf. — The reaſon for the opinion of Haneefa and Mohammed 
upon this head is, that as the Shaffa has exiſtence from the time of 
0 — the ſale, it is therefore requiſite that the claim be made upon the 
e inſtant 
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inſtant of tlie ſale being known. The reaſon for Aboo"Yoofaf*s op- 
nion is that the only uſe of the claim is: to enable the Shafee to taxe 
<<. the land, which end cannot be at preſent effected, whence he re- 
mains ſilent; and as this ſilence does not argue any receſſion from his 
right, that is conſequently not invalidated. To this, however, it 
may be replied, that the taking of the land is a matter poſterior to the 
claim; and the Shafee has it, e in aha power to take it on the 
inſtant, by payin g down the e | . 


— 


Is a Zimmer purchaſe land for wine or «i and the Shafte be Caſe of pro- 


alſo a Zimmee, he [the Shafee] may take the land for an equal quan- * qa | 


tity of ſimilar wine, or for the value of the pork ; becauſe a bargain of purchaſed by 
this kind is held valid amongſt Zimmees; and as the right of Shea is I 


rice con- 


enjoyed in common by both Mufſulmans and Zimmees, and wine, i nr Yi pd 


amongſt the latter, .i is held as vinegar, amongſt the former, and hogs ticles. 
as 8 it follows that, vinegar r included _ the denomina- 


Shafts? is at liberty to 6050 the land for an 9 quantity of wine, or Ae 

for the value of the pork. If, on the contrary, the Shafee be a W 

ſulman, he is to take the land for the value of the wine as well as of 

the por#.; for the giving or receiving of wine amongſt Muſſulmans is 

prohibited by their religion, and it is therefore, with reſpect to them, | 
reckoned alſo amongſt the things which are of the denomination of 1 

Zoodt- al. Keem.—If, on the vthir hand, there be two Shafees, the one | 

a Maſſulman and the other a Zimmee, the former muſt take half of the 
land for half the value of the wine, and the latter the other half, for 

half the quantity of the wine.—If, alſo, the Zimmee Shafte become a 

Muſſulman, as his right is Hrengthened, not invalidated, by his conver- 

ſion, he is therefore to take his half of the land for half of the value of 

the wine; becauſe, by his embracing the faith, he is -incapacitated, 

from paying the actual Wine, which then (as it were) becomes non= 

exiſtent with reſpect to him; in the ſame manner as where a perſon 

makes a purchaſe of a houſe for a meaſure of green dates, and a Shafee 

"Vous HE, „ 4 F afterwards 


The Shafie 


may either 
take the 
buildings or 


_ plantations | 


of the pur- 
chaſer, (pay- 
ing thevalue) 
or may cauſe 
them to be 


removed, 
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afterwards appears, at a time when the ſeaſon for green dates is paſt, 


in which caſe he muſt take the houſe for the value of the dates, and 
ſo likewiſe in the preſent inſtance, as wine is, in effect, non-exiſtent 
with ref; pect to Muſſulmans, they e de * the e from 
VE it 1 in 1 9 


# 


SECTION. 

Ir the purchaſer of ground ſubject to a claim of Sha erect build- 
ings or plant trees upon it, and the K4zee afterwards order the ground 
to het delivered to the Shafee, it in this caſe reſts with him [the 
Shafee] either to take the ground, together with the building or trees, 
paying the value of both, or to oblige the purchaſer to remove them. 
This is the doctrine of the Z4hir Rawdyet. - It is recorded from Aboo 


Yooſaf. that the Shafee cannot oblige the purchaſer to remove his 
buildings; but he muſt either take the ground, paying. the value of 


the trees or buildings, or relinquiſh the whole. This is alſo the opi- 
nion of Shafei, He, however, admits that the Shafee may cauſe the 


buildings or the trees to be removed, on indemnifying the purchaſer 


in the loſs he may thereby ſuſtain, In ſhort, according to him, the 


Shafee has three things in his option; for he may either take the land, 

together with the trees and buildings, paying the value of thoſe, —or 
he may cauſe them to be removed, indemnifying the purchaſer, —or, 
laſtly, he may. relinquiſh the whole. In ſupport of the opinion of 
Aboo Yooſaf two arguments are urged. FrRsr, the purchaſer was 


juſtifiable in erecting the buildings, fince the ground was his own 


Property, and it would therefore be unjuſt to oblige him to remove 


them; —in the ſame manner as where ground is for a ſhort time tranſ- 


ferred by a — or — a defective ſale, and afterwards taken back, — 


in 


in n ts the nin; or oy © ler. _ it not in d bert to 


oblige the grantee or the purchaſer to remove any buildings he may 


have raiſed upon the ground whilſt it was in his poſſeſſion, or (in 
caſes of Shaffa) where the purchaſer has raiſed a crop of grain from-the 
ground, —in which caſe the Shafee cannot oblige him to remove it 
until it be fit for reaping, —SEconDLY, in the preſent caſe one of two 


grievances muſt fellow; for either the See muſt ſuffer a grievance 
in being obliged to-pay an enhanced: price for his Sata on acðunt of 


the additional value of the buildings, or elſe the purchaſer muſt ſuffer 


NF grievance in being compelled to remove them. Now the: latter of 


theſe grievances is the heavieſt, for it is a loſs. without any recom- 
penſe; whereas the increaſe of price paid by the Shafee is not without 


a conſideration ;—and where the She either takes the ground, pay- 
ing for the trees and buildings, or relinquiſhes the whole; the ee 5 


of the two grievances is obviated, and the ſmaller one only is induced. 
The. reaſons urged in behalf of the opinion quoted from the Zdbir Ra- 


wiyet are, that as the purchaſer has planted trees or erected buildings 55 


on ground over which the rights of another extend, without firſt obs 
taining the ſanction of that other, they muſt be removed, in the ſame 
manner. 28 where a, perſon who holds ground i 1 pledge builds upon at! 


without. the permiſſion of the pledger.— Beſides, ; the right of the wer 
Shafee is ſtranger than that of the purchaſer, as being of prior date; 


whence it is that any act of the purchaſer, even ſuch as the ſelling or 
granting of the ground, may be diſſolved. It is otherwiſe with re- 
ipet to a grantee, or a purchaſer under an invalid contract, (accord- 
ing to Haneefa;)- becauſe they act under à permiſſion from the poſ- 


ſeſſor of the right; and alſo, becauſe the right of reſumption, in caſes 


of gift · or invalid purchaſe, is but of a weak nature, hence it dif- 


continues upon the erection of buildings. The right of Shaffa, on the 


contrary, ſtill continues in force;. and therefore the rendering abſo- 
lutely obligatory the value of the trees or buildings, upon the Shafee, 


in caſe of his is climingh his right, would be abſurd; in the ſame manner 


. 1 


ag 
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as holds in caſes of claim of right *; — in other words, if a perſon 
purchaſe land, and plant or build upon it, and it afterwards prove the 
right of another, the purchaſer recovers the price of the land and the 
value of the trees and buildings from the ſeller, and not from the 
claimant of right; and in the preſent inſtance the Shafee ſtands as the 
claimant of right. Analogy would: ſuggeſt that grain alſo ſhould be 
removed from the land; but, by a more favourable conſtruction of the 
LAW. in'this particular, it is not to be removed; (becauſe the term of 
its continuance is limited and aſcertainable; and as the delay may be 
recompenſed to the Shafee by a rent or rg it cannot therefore {IE 
Ne TOO iy him. nl E i i W Live e e e enen 


4 p 
. i 


The Shafer is his a Shaft, Brig obthined 4 poſſeſſ on of his Shafts" _ erect 
not entitled 
to any remu- buildings, or plant trees upon it, and it afterwards appear that the 


wy ooh land was wrongf ully fold, being the property of another, the Shafet 


| creſted or recovers the price, —from the ſeller, where he had taken the land'from 
trees planted 
3 on land which Bim. or from the purchaſer,” where he had taken it from him; becauſe 


ren lng it is evident that it was wrongfully taken. He is not, however, en- 
* 1 — titled to recover from either party the value of his buildings or trees, 
ut he may 


remove them. but is at liberty to carry them wherever he pleaſes.—It is recorded 
from Aboo Yooſaf' that the Shafee may alſo recover the value of the 
buildings or trees from the perſon from whom he received the ground; f 

becauſe that perſon, under ſach circumſtances, is confidered as the 

ſeller, and the Shafee as the purchaſer; and it is an eſtabliſhed rule 

that the purchaſer may recover from the ſeller the value of ſuch ; 

buildings as he has erected on the ground, if it appear that the ground 

ſold to him was not the property of the ſeller, but of another perſon. 
| 2 There is, however, a difference, in this caſe, betwixt a Shafee and 
| | an ordinary purchaſer; for the latter is decerved by the ſeller, and is 
0 ene ad him to take che ene Denen the ae is not 


15 TT ? ; . 8 f v «119 - 


| © 1 Jibbh meme; 1 bt up tothe ales of a lale, | (See vd. IL. p- 503. * 
ö 6A 9 . 8 8 deceived 


3 ; p | 


* "oY the . nor can 1 be bead t to be empowered by 
him to take the ground, ſince the purchaſer himſelf is n the 
TO jug en of 10 nn without his Garage 
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Ae a man . a bouts or 9 labject te to a 5 of Saß, 
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If the pro- 


and the building (owing to me unforſeen calamity) be deſtroyed, , 


or the trees decay, it reſts in the option of the Shafee either to reſign 
the houſe or garden, or to take it and pay the full price; becauſe, as 
buildings or trees are mere appendages of the ground, (whence it is 
that they are ineluded in the ſale of land without any particular men- 
tion being made of them,) no particular part of the price is ſet againſt 
them, —unleſs where they have been wilfully deſtroyed by the pur- 


accidental or 


natural injury 


after ſale, 
ſtill the SSA 


cannot take it - 


for leſs than 
the full price . 


chaſer, in which caſe it is lawful for him [the purchaſer] to ſell the 
appendages ſo deſtroyed, and make a profit by them, excluſive of the 
full price of the ground. It is otherwiſe when one half of the 
ground is inundated; for in ſuch caſe the half of the thing itſelf 


being deſtroyed, the Shafer ny no hy mand, ing n wap 


be ee n 1 34640 f ische G. olg 

WY a8 da wilflly oa 8 the hue the ie Shafer 
may either reſign his claim, or may take the area of ground for a pro- 
portionable part of the original price; but he is not entitled to the 


— a 24 


ruins, becauſe they are become a ſeparate property, and are no longer 


appendages of the ground; and the right of Shaffa extends only to the 
om ines to non ſo Es to i as to be mee | Lit a9 v39 
ls a man 0 pech a piece of ens barg date ters ü vpon it 
bearing fruit at the time, the Shafee is entitled to take the fruit, — 
provided particular mention have been made of it in the ſale, for 
otherwiſe it is not comprehended. What is here advanced proceeds 
upon a favourable conſtruction. Analogy would ſuggeſt that the 
Shafee is not entitled to take the fruit; becauſe, as the fruit is a de- 
pendant both of the tree and of the ground, (whence it is not included 
3 8 in 


If the i injury 
» committed 


the pur- 
TH mw 


Shafre ma 
ery. the . 7 
ground alone 
at its eſti- 
11 value. 


ru of F 
Sbafte taking 
_— with 
ruit trees. 
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r n - - - - 


590 


S HAF F A4. Boox XXXVUL . 


in a ſale of ground unleſs it be particularly mentioned,) it therefore 
reſembles the furniture of a houſe. The reaſon for a more fayourable 
conſtruction, in this particular, is that the fruit, in conſequence of 


its connexion with the tree, is a dependant of the land, in the ſame 


manner as an erection, or any thing inſerted in the wall of a houſe, 
ſiuch as a dbor, for inſtance; and therefore the SHafre is entitled to 
take it. The ſame rule alſo holds where the ground is purchaſed at a 
time when there is no fruit upon thè trees, and the fruit is afterwards 


produced whilſt it [the ground] is yet in the purchaſerꝰ's poſſeſſion: 


in other words, the Shafee is here alſo entitled to take the fruit, be- 


cauſe that is a dependant of the original article; in the fame manner 


as in the caſe of a female ſlave who is fold, —if ſhe . be delivered of a 


child previous to her being g given over to the purchaſer, 0.6 the abt N 


as well as its n is the ecke of the n Oba: 


11 


EM Kiter 6g 42 two pioveding afes, 1 _ purchiſer! have- gathered 


the fruit, and the Shafee afterwards come and claim his privilege, he 


is not entitled to the fruit ſo gathered; for it is no longer an appendage 
of the ground. It is ſaid, in the Mab/oor, that if the purchaſer have 
gathered any of the fruit, a proportionable abatement ſhould be made 


in the price to the Shafee. The compiler of the Heddya remarks, that 
this is in the former only of the two above-mentioned caſes; for the 
| fruit being produced at the time, and being actually and eipreſsly i in- 
cluded in the fale, it is natural to ſuppoſe that a part of the price was 


given 1n conſideration of it; whereas, i in the latter caſe, the fruit was 
not produced, and could only be included in the ſale as a conſequent, 


hebe k no port: of the price could have Berg let n it. 
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CHAP. m. 


ori the Articles concerning which Staffs operates, 


Tur privilege of Shaffa takes Pe with reſpe& to immoveable pro- The right of 

perty, notwithſtanding it be incapable of diviſion, fuch as a bath; a _ wy 

mill, or a private road. Shafei maintains that nothing is ſubje& to 1 'x 

Shaffa but what is capable of being divided ;' becauſe (according to his property, 

tenets) the end of Sb is to obviate the inconveniences attending a 

diviſion of property, which does not hold in a property incapable of 

diviſion. Our doctrine, however, is grounded on a precept of the 

prophet, who has faid © SHApFA rale, place with regard to all lands 

* or houſes.” Beſides, according to our tenets, the grand principle 

of Shaffa is the conjunction of property, and its object (as we have * 
already explained) to prevent the vexation arifing from a diſagreeable _ 

neighbour; and'this reaſon is of equal g whether the n 3 


diviſible or otherw iſe. 


Tux 1 of Shaffa Ho not a to houſchold ele or | 
ſhipping *; * becauſe of a ſaying of the prophet, ** Sy Arra affeds only 

% houſes * gardens; and alſo, becauſe the intention of ' Shaffa being 

to prevent t the vexation ariſing from a bad neighbour, it is needleſs to | 
extend 1 it to property of a moveable nature. 


f 


"ts 1s 5 e in the 8 of Kadooree, that Shaffa . untefs i It %Y 


not t aff ect even a houſe or trees when ſold ſeparately from the ground olga 


- #* The term, in the original, ſignifies boats, including every ſpecies of W ine, 
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_ . which they ſtand. This opinion (which 18 alſo mentioned in the J 
which it 
lands. Mab'ſoot) is approved; for as buildings and trees are not of a permanent 

nature, they are therefore of the claſs of mayeab/es. There is, how- 
ever, an exception to this in the caſe; of the upper ſtory of a houſe; 
for it is ſubject to Shaffa,—whence, the proprietor of the under ſtory 
18 the Shahee, as 18 alſo the Pr oprietor of the upper the Shafee, of 
the under one notvrthitunding their entries be by different roads. 


Wo 


A Muſpinee A ee and a W Say equally affect " bythe wid y 


are on an, Ciple on which Shaffa i is: eſtabliſhed, and equally. concerned in its opes 
e rations, are therefore on an equal footing in all caſes regarding the 
privilege of Shafaz.,and for the ſame. reaſon, a man or a woman, an 

infant or an adult, a juſt man or a reprobate, a a. freeman or a ſlave, 

Pg either a 1 or a: SIO" are. all Wert Wh, bare 40 


, # g 44 5 s £ 9 . * 2 * 5 3 
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m © W HEN a man acquires a property in lands for a conſideration, (in 


pero ea the manner, for inſtance, of a grant for : a conſideration ) the privilege 


9 = any of -Shaffa takes place with reſpect to it, becauſe it. is in 18 Power: wah | 


„„ a to fulfil the Ripulations HCI ES mr e 

| 1781 877 175 N lon 
It does not Tur TR of Shafta cannot take! place relative to a houſe aſ-' 
hold in a pro- 


r ſigned by a man as a dower to his wife, or by a woman to her huſband 
In dower, or os lic condition on which he is to grant her a divorce; or which i H 


as a compen- 


fation for ſettled on a perſon as his hire or reward, or made. over in compoſition 
* or in for wilful murder, or aſſigned over as the ranſom of a ſlave; for with 


compoſition us it is a rule that Shaffa thall not take place unleſs there exiſt an ex- 


5 change of property for property, which is not the caſe in any of | theſe 
fon, © inſtances, as the matters to which the hauſe is oppoſed: are not pro- 
| perty. Shafei holds Shaffa to take place in all theſe caſes; becauſe, 
although the matter to which the houſe is oppoſed be not property, 


it is nevertheleſs — of Wr . and 
3 | $71 therefore 


% 
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therefore the houſe may be taken upon paying the vides of the matter 
to which it is oppoſed, in the ſame manner as in the ſale of a property 
for a conſideration in goods or effects. It is to be obſerved, however, 
that this opinion of Shafei obtains only with reſpect to a caſe where a 
part of a houſe is aſſigned as a dower, or made over as a. conſideration 
for Khoola, a compoſition for murder, and ſo forth; for, N 
to his e e is no abr ts Fang in caſes of 7 "are a 00h 40 


Ir a man marry : a woman without ſettling 0 on her any dower, and 
afterwards ſettle on her a houſe as a dower, the privilege of Shaffa 
does not take place, the houſe being here conſidered in the ſame light 
as if it had been ſettled on the woman at the time of the marriage. — 
It is otherwiſe where a man ſells his houſe in order to diſcharge his 
wife's dower either proper | or e becauſe here exiſts a an ex- 


e of OF" for TIE Jt. 391 bd 


4 


Ix a man, on his marriage, ſettle a 6564 upon his wife as her 
dower, and ſtipulate that ſhe ſhall pay him back, from the price of 
the houſe, one thouſand dirms, according to Haneefa the privilege 


of Shaffa does not take place relative to that houſe; whereas the two 


diſciples hold that | it affects a A of the houſe en to one thou- 
ſand dirms®*. 


0 Ip 


Tus privilege of Shaf/a does not operate relative to a houſe con- 
cerning which there has been a diſpute betwixt two men, compro- 


miſed by the defendant (who was the poſſeſſor) paying the plaintiff a 


ſum of money, after denying his claim; for in this caſe, the compro- 
miſe being made after the denial, the houſe, in the imagination of 
the defendant, ſtill n to him ae his e right of bee, 


mY 1313 recited HER but are omittedinhe tranf- 


lation, as containing merely a firing of metaphyſical ſubtilties of little or no uſe, | 
Vol. III. eee | and 


order to pay 
the 


ſeſſion o 
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| 5 and conſequently no ſale or exchang ge of property: for property can boxe 


be eſtabliſhed in regard to him: and ſo like wiſe if he refuſe to anſwer 
to the ſuit, and then compromiſe it with a ſum of mouey,. fine it 
may be ſuppoſed that he has parted with his money father than be 
under. the neceſſity of taking an oath, even with truth on his kde, or | 
of involving himſelf in litigious diſputes and broils. If, on the con- 


trary, he ale /s the juſtneſs of the plaintiff's claim, and then com- 


It holds with 
reſpect to a 
houſe made 


over in com- 


poſition : 


but not with 
unleſs when the grant is made for a conſideration, in which caſe it is, 
in effect, ultimately a ſale. Still, however, the privilege of Shaffa 
cannot be admitted, unleſs both parties have obtained poſſeſſion of the 


reſpect topro- 
perty tranſ- 
ferred by 


grant. 


promiſe with a ſum of money, the privilege of Shaffa takes place ; 


becauſe as he has here acknowledged the plaintiff's right to the houſe, 
and retained it afterwards in virtue of a compromiſe, an exchange | 
75 property for property 18 clearly eſtabliſhed 1 in thus inſtance. 5 


| Ip a defendant compromiſe a ſuit by WA or making over a 
Houſe to the plaintiff, after having either denied his claim or acknow- 
ledged it, or refuſed to anſwer it, the right of Shafta ' is eftabliſhed 
with reſpect to the houſe; becauſe, as the plaintiff here accepts the 


houſe in conſideration of what he conceives to be his right, he is 


therefore [in adjudging the right of Shaffa Ou 78 __ with 
: according to his own a COnNQoptjensd, 


NS 


F . 
> 


Tus privideee Shofſa is not admitted in the caſe of grants,— 


property transferred to them by the terms of the grant; (nor if the 
thing granted on either {ide be an indefinite part of any thing;) for a 


grant on condition of a return is till a grant in its begining, as has 


been already explained in treating of g is. It is further to be obſerved 


that the privilege of Shaffa. cannot be admitted, unleſs; the-xeturn be 
expreſſed as a condition on making the grant; for if it be not ſo ex- 
preſſed, and the parties give to eh other reciprocal preſents, theſe 


 preſents-on-both files are held as t t although” each of them 


having 


_ os $2 H A AN 7 4. 
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"yy a man ! his ule under a condition of option e, , che privilege 
of T Shafts cannot take place with reſpect to that houſe, = power re- 
ſerved by the {eller being an impediment to the extinction of his right 
of bPeoßclty: but when he relinquiſhes that power, the impediment 


ceaſes, 451 the privilege of Shafa takes place, Provided the ee 
prefer! his claim immediately. This is approved. 


0 18 
{41 4343 
4 


Ix, on the contrary, a man 5 a houſe $4 a condition, of 
option, the privilege of Shaffa takes place with reſpect to it; for ſuch 
a power reſerved by the purchaſer is held, in the opinion of all the 
learned, to be no impediment to the extinction of the ſeller's right of 
property; and the right of Shaffa 1s founded and reſts upon the 


extinction of the ſeller” 8 ri * of Property as has been already ex 
plained. | 


S* 


3 a AS 


Ir the Shofze take the houſe during the purchaſer” 8 right of 22 


(namely, three days,) ſuch right ceaſes, and the ſale is completely 


concluded; for the purchaſer, as no longer having the houſe in his . s 


poſſeſſion, is no longer capable of rejecting it; and the Shafee cannot 
pretend to claim the power of diflolying the bargain, ſince that 
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Py lt o one of ah parties, eilher Purohaltt or ler, has the 
power of diſſolving the bargain, the houſe adjoining to the one in 


duenne fold, 15 who 57 ſuch e is the e of W ad- 
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In a caſe of 


ſale upon op- 


tion, the poſ- 
ſeſſor of the 
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option is Sa- Jong houſe.—If it be the eller, he is the Shaſee, becauſe: whilſt he 
ren retained the power of diffolving the bargaiti, his right of property re- 
perty. mained unextinguiſhed; or, 551 it be the purchaſer, his claiming the 
|  FShaffaof the ſecond houſe is a proof of his inclination to keep the firſt, 
and not to avail himſelf of his power of diffolving the bargain: —his 

right of property is therefore held to commence Fee the time of ad- 

| calling the bargain; and in conſequence of his right of property in 
bie firſt houſe, he has the right of SH with reſpect to the ſecond. 

If, in this caſe, the Shafee of the firſt houſe ſhould afterwards come 
and claim his right, he is entitled to the Shaffa of the firſt houſe ;— 

but he is not entitled to that of the ſecond, becauſe the firſt houſe was 

not his property at the time when the ſecond was ſold. 1 by 


Ir a man 1 purchaſe a ; houſe without ſeeing it, and e in 
virtue of his privilege of Shaffa, take the adjacent houſe, which hap- 
pens to be ſold, till his power of rejecting the firſt houſe on ſeeing it 

does not ceaſe; for as it would not be annulled even by an expreſs re- 
nunciation, it conſequently is not annulled by an act which affords 
__ a Or of renunciation. 


a" 


4 N 
— 


The right Tus Ng of Shaffz c cannot pies place pg a hong tral 

__ — ferred by an invalid fale, either before or after the purchaſer obtaining 

"SEE poſſeſſion of it; for, before the purchaſer obtains poſſeſſion, the houſe 

under an in- belongs as uſual to the ſeller, and his right of property is not extin- 

W guiſhed; and after he has obtained poſſeſſion there is ſtill a probability 

that the bargain may be diſſolved, ſince the Law admits the diſſolution 

of a ſale, in a caſe of invalidity, in order to obviate ſuch invalidity, an 

effect which could not be produced if the privilege of Shaffa were 
allowed. If, however, the purchaſer put an end to the poſſibility of 

the diflolution by any particular act, ſuch as by erecting buildings 

on the ground, or the like, the privilege « of Shaffa may take place, 


fince the impediment. then no longer exiſts. 


| N bn 2 
1 4% „ Me 
# 4 


ws 


847, UL: SHAF'F A 


55 Is the houſe adjacent. to one which has been hatin by an in- 
valid ſale be {old whilſt the one ſo transferred is ſtill in the poſſeſſion of * 


the ſeller, he [the ſeller] is the Shafer of the adjacent houſe,; . ere 
| of the continuance of NF bog in Ow neh M NE 


4 Nn ob ** 


71 . 1 1 ; p 8 1 
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Ir the gelle line delverel over che firſt x houſe; previous ab ths 
Kizee decreeing to him the Shaffa of the adjacent-one, the purchaſer, 
' becauſe of the property he has acquired in obtaining poſſeſſion of the 
firſt- houſe; is the Shafee of the ſecond. It is otherwiſe where the ſeller 
delivers over the firſt houſe after the Kdzer has decreed to him the 
Shalfa of the ſecond; for in this caſe his right of Shaſfa is not inva- 


lidated; becauſe, after the decree of the Kizee has paſſed, it is no 


longer neceſſary that he preſerve his right of e in 15 5 houſe 


from which he derived his right of Shaffa. * DIR 3104, geh 


922 1 7 1 
" oth 1 & 7 
i. 


© <p the ſeller take back the firſt houſe; previous - to the Kite de- 
creeing the Shaffe to the purchaſer, his [the purchaſer” s] right of SH 
becomes null; becauſe his right of property in that houſe from which 
he derived it has ceaſed previous to its being-granted him by a decree 
of the Kdzee. If, on the eontrary, the ſeller do not take back the firſt 
houſe until after the K4zee has decreed the Shaffa of the ſecond to the 
- purchaſer, his [the purchaſer's] right of Shaffa is not invalidated ; 


\\ 


. ſeller of 
property, 
under an in- 
valid ſale, is 
ſtill SS of 


the adjacent 
property, 


until he de- 
liver the pro- 


perty ſold to 


thepurchaſer, 


who then has 
the right, 


which, how» 
ever, fails 


upon the ſell- 


erreſi uming 


his property. 


becauſe, at the time it was decreed, the houſe from which it was de- 


rived was his property; and (as we have already obſerved) after the 


decree of the Kizee has paſſed it is no longer neceſſary that he pre- 
ſerve his right of property in that houſe from which he derived his 


right of fShafo 


1490 two br more partners eie the ground in which they have 
wiel held a joint property, the privilege of Shaffa cannot be claimed 
by any neighbour; becauſe, although the diviſion of joint property bear 
the characteriſtic of an exchange, yet it alſo bears the characteriſtic of 
a ſeparation, namely, a ſeparation of the rights of one perſon from 

thoſe 


A right of 
Shaffa is not 
created by 
partners 
making a 
partition of 
their joint 


property. 
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The right once 
relinquiſhed 
cannot after- 
wards be re- 
ſumed, 


SHAPP 4. | Boox XXXVII. 


thoſe of athens, a thing which may be done by cothpulfion, ſince any 
one of the partners may cauſe it to be effected by an application to the 
Kizee, notwithſtanding it be contrary to the inclination of the others, 
It is not therefore a pure exchange, which admits of no compulſion, 
but muſt be accompliſhed by the concurrence of both parties; and the 


privilege of Shaffa 18 admitted by the LAW to e r in vaſes d of 
a pure exchange, | 
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* a man . a holds and the Shefee aledd his privilege, 
and the purchaſer, afterwards reject it in virtue of an option of inſpec- 
tion, or A condition of option, or by a decree of the magiſtrate in virtue 
of an option from defect, the Shafee is not entitled to claim his privi- 
lege, whether the man had ever taken poſſeſſion of the houſe or not; 


and ſo likewiſe, if the man, before taking poſſeſſion, reject the houſe 
on diſcovering a blemiſn, without a decree of the KAxee; for as, under 
all thoſe N the rejection 1 is a diſſolution of the bargain, 
the houſe reverts to its original proprietor; and the privilege of Shaffa 
is not eſtabliſhed but on the notification of a new ſale. It on the 
contrary, the purchaſer reject the houſe o on diſcoverin ga blemiſh i in it, 
after having taken poſſefſion without a decree of the Kdzee,—or, if the 
ſeller and purchaſer agree to diſſolve the contract, —the privilege of 
Shafa is eſtabliſhed to the Shafze becauſe 1 in thoſe inſtances. the re- 
jection or diſſolution is a breaking of. with reſpect to the {eller and, pur- 
chaſer, inaſmuch as they are their own maſters, and moreover will and 
intend a bteaking off:—yet with reſpect to others it is not a breaking Af, 
but is rather, in effect, a new ale, fince the character iſhc. « of, ſale, 
namely, an exchange of property for property with the mutual conſent of ; 
the parties, exiſts in it; and as the Shafee is _—_ it is therefore a 


| fate with 1 255 to 1 whence his 1 rig at of Shale, muſt be 
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0¹ Circumſtances which  invlitate te Right of be. 


. Fc kel 8 wy 
p 


4a) 15 ; 


Tz i Shafes oer to procure evidence of his "Has ving "claimed | b A fight *. 

Shaffa on being informed of the ſale, notwithſtanding his ability ſo to re * 

do, his right of Shafſa is void, becauſe of his neglecking to claim it. on _—— 

In the As manner alſo, if be Pr efer the Tatb Mawdſibat, or immediate procure evi. 
claim, and omit the Talb 1/þb-b4d wa. Takreer,, potwihſlagding his Co pane 

ability to make * Ht Fight of a 18 40 5. 0 bas been alread: * 

E the Ae agree to ak wy privilegs of PE 6 wr a com- or by his of- 
penſation, he thereby invalidates his right, and is not entitled to the 9 255 9 

= compentation ; for he has no eſtabliſhed right or property in the place : 

in diſpute, but merely a power of inſiſting on becoming the proprietor 

in exClofion of the purchaſer; and as, therefore, a renunciation of 

Shaffa ( underſtood i in renouncin 8 all right to diſturb the proprietor in 

the enjoyment of the property) is not a ſubje&t of exchange, it follows 

that no conſideration can be demanded for it. As, moreover, the re- 

linquiſhment of the right could not lawfully be ſuſpended even upon a 

valid condition, that is, a condition proper to it, (fuck as a ſtipula- 

tion of giv ing, up ſomething in return which is not property,) it fol- 

lows that'it cannot be lawfully ſuſpended upon an invalid condition, 

or condition not proper to it, (ſuch. as a condition of giving up pro- 

perty in return for a mere right, which is not property,) a fortiors. 

The condition of a return, 1s therefore null, and the relinquiſhment 

of Bis © right remains valid without a return Land the caſe of a perſon 
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felling "A right of Shaffa is ſubject to the fame rule.—It is other- 


wile in a caſe of compoſition for retaliation; becauſe retaliation is a 
right eſtabliſhed againſt the perſon of the murderer in behalf of the 
repreſentative of the murdered, who is the avenger of his blood. It 
is alſo otherwiſe with reſpect to a conſideration received for manu- 
miſſion or divorce; becauſe that is a conſideration for a right of pro- 
perty eſtabliſhed in the /ubjef of the manumiſſion or divorce.—Ana- 
logous to the caſe of relinquiſhment of Shaffa for a compenſation by 


compoſition i is that where a man ſays to his wife, being under an op- 


tion of divorce, a Chuſz me, for one thoufand Arms, or where an 
impotent perſon tells his wife that “if ſhe will relinquiſh her right 


46. of diſſolving the marriage he will give her one thouſand dirms;" 


for if, in either of theſe Lede, the wie accept the propoſal, ſhe for- 
feits the power ſhe poſſeſſed, and the huſband cannot be compelled to 
pay the compenſation. Bail for the perſon, alſo, (commonly termed 
Hazir Zamiee,) bears a reſemblance to Shaffa in this particular; for 
if a perſon who is bail for the appearance of a debtor apply to the cre- 
ditor and prevail upon him to compromiſe with him, by relinquiſhing | 


his claim on him as ſecurity, for a certain compenſation, the ſurety 1 is. 
in this caſe releaſed from his engagement, and at the ſame time is not 


liable for the compenſation.— This is one tradition. According to 


another tradition, the ſurety can neither be made liable for the com- 


penſation, nor yet releaſed from his engagement of bail. Some, alſo, 
contend that this laſt is the caſe with 3 to e, whilſt others 


: maintain that the rule appli to bail only. 


or 4” the 
death of the 
Shafee before 
the Kazee's 
decree. 


Ir the Shofee die, bis [right o Map basses extinct.  Shafei 
maintains that the right of Shafia Is hereditary. — The compiler of the 


| Heddya. remarks that this difference of opinion obtains only where the 
 Shafee dies after the fale, but previous to the Kizee decreeing him the 


Shaffa; for if he die after the K4tee' has decreed his Shaffa, without 


having paid the price, or obtained poſſeſſion of the property ſold, his 


dicht devolves to his . 'who. become liable for the price. The 


argument 


/ , 


/ ' : at 
1 i - -£ © % 5 
S N A F 4 


r 
0 1 a : 


-Y 8 


argument 
Shafet'is, that the death of the SB el 


an expreſs cbndition of Shafts, chat 4 man be firmly f 


property from which he derives his right of Shaffa at the time w hen 


the ſubject of 'it is ſold, A condition which does not h old on the part 


of the heirs: 


It is, moreover, a condition that the property of 'the 


66 


of out 0869s" Upon the point in which hey differ Fro 
extinguiſhed his "rigtit'th the 
property from which he derived Bis privitege of See; and the Pro- 


perty did not devolve to his heirs until after the ale. Beſides, it is 
Offeſſed of the 


 Shafee remain firm until the decree of tlie Kizee be paſſed; - and as this 


does not hold on the part of the deceaſed Shafee, the Shaffs is there- 


fore not eſtabliſhed with reſpect to any « one * his Dunn becauſe 
of the 5 of its conditions.” : 


o k * . 
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\ x # 15 54 4 7 34 0 5 
1 Sho $ e #4 333 Fi SNP Y ES 
.* * * 


bB the eee as! 11 Fa. right of Shafrs is not an 
for the $hafte who is entitled to it ſtill exiſts, and no alteration has 
taken place in the reaſons or grounds of his right. The houſe, there 
fore, . 15 not to be ſold for the payment of the purchaſer's debts, or diſ- 
fe of according to his teſtament; and if the Kae or executor ſell 
it in order to diſcharge the debts of the eſtate, or if the purchaſer have 
bequeathed, it, the Shafee may render any of. theſe tranſactions void, 
and may take the. houſe; for the right of the Shafee is antecedent, — 


whence he has the power of annulling the purchaſer' 5 ** with 1 


to the Propertyy,. even e his We. LR: 


_Ir the Shafee, previous to the ads of the Kizee, ſell the houſe 
from which he derives his right of Shafa, the reaſons or grounds of 


his. ri ight” being thereby extinguiſhed, the right itſelf is invalidated, 


notwithſtanding he be ignorant of the ſale of the houſe to which it 


related; in the ſame manner as where a man relinquiſhes his Shafta 
t x i ag informed of the ale, or acquits a perſon of a debt with- 
out knowing the amount ; in the firſt of Which caſes the night of 
Shelf 1 18 kalte, and i an the ſecond the debtor i 1s acquitted. It i 1s 
otherwiſe where the Shafre fells his houſe upon a condition (4 option ; 
Vol. III. 4 tor 


It is not in- 
validated by - 


the deati of 
thepurchaſer, 
and therefore 


cannot be diſ- 


ſed of on 
is behalf. 


It is invali- 
dated 2 the 


— 
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for as, whilſt a power of option remains in the ſeller, his property is 
not totally extinguiſhed, it follows that the ground of affe IG 
a pI of proery) ſtall continues. 


or by his al- Ip the Shafee act as agent of the eller, l ſell the houſe on his 
105 the eller, behalf, his right of 22 is thereby in validated; - whereas if he act 
as agent for the purchaſer, and purchaſe the houſe on his behalf, his 
eight of Shaffa is not invalidated. In ſhort, it is a rule, that if a per- 
ſon, as agent for another, {ell the land, &c. of that other, the right 


of Shaffa-in both is thereby invalidated; whereas, if an agent (ſuch as 


a manager, for inſtance) purchaſe land, or ſo forth, the right of both 
continues unaffeRed ; for the former, if he were afterwards to conteſt 
his right, muſt in ſo doing labour to annul the fale which was com- 
' - pleted by him, —whereas, the latter, in ſo doing, does not annul the 


purchaſe made by him, the taking of a property in virtue of Shaffa 
being itſelf a ſort: of purchaſe: In the fame manner alſo, if the Shafea 


become Zimin bel Dirk,. or bail for what may happen *, by engaging. 


to be reſponſible to the purchaſer. for the amount of vg price in caſe 


the houſe ſhould. afterwards prove the right of another perſon, his 


right of Shafa.is. thereby invalidated. So alſo,. if a man ſell a houſe; 
Ripulating the option of a third perſon, meaning the Shafte, and he 


[the Shafee] confirm the ſale, he thereby forfeits his right of Sha; 


whereas, if a man purchaſe a. houſe, ſtipulating the option of a third 
perſon, who is the Shafee, and he Le Shafee | confirm the Y 
his 1 of SBalfa is not invalidated. 


| 13 


He may e- Ix „ be „ to o che See, of the hols ich is th. 


. 0 ſubject of his right being ſold for one thouſand dirms, and he. relinquiſh 
he had re- 


linquiſhed it his right of Shafſa, and after wards / learn that the houſe was ſold for a. 


upon miſin- leſs price, his reſignation is not binding, and he may ſtill affert his. | 


formation 


concerning right of Shaffa 3 ;. for it was the dearneſs of the price Which induced 


the price, 


* For an. n explanation of this phraſe ſee Vol. II. p. 307% ROE: 7-4 


kim 


* 
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him to reſign; but upon the diminution of the Price becoming known, 


the reaſon of his reſignation no longer exiſts, and it is conſequently 
void. In the ſame manner alſo, if news be brought that the houſe is 


fold for one thouſand dirms, and the Shafer afterwards learn that it 
was ſold for a quantity of wheat or barley equivalent to one thouſand - | 

_ dirms, or even more, his reſignation is void, and he may till take his 
| ®$haſſa; becauſe it is to be ſuppoſed that his reaſon for reſigning it was 
his inability to furniſh the amount of the price in that ſpecies (namely, 


dirms) for which he firſt heard the houſe was ſold; but upon his un- 


derſtanding that it was ſold for wheat or barley, it is probable that he 
may be able to furniſh the quantity, ſince it frequently happens that 
men who are unable to pay one thouſand dirms are capable of furniſh- 


ing an equivalent, or even more than an equivalent, in barley or 


wheat. This rule alſo holds regarding every other article fold by 


weight or meaſure, or which differs ſo little in its ſpecies that it may 


be ſold by number, (ſuch as eggs or walnuts,) in the ſame manner as th 
with reſpect to barley or wheat. It is otherwiſe with reſpect to goodt 
or ect; for if the Shafee, hearing that the houſe is ſold for one 


thouſand dirms, reſign his right, and afterwards learn that it was ſold 
for goods equal in value to one thouſand dirms, or more, his reſigna- 
tion is nevertheleſs binding, and he is not entitled to his Shaffa, be- 


cauſe he would in this caſe be liable for the price of the goods, which 


confiſts of dirms and deenars.—So likewiſe, his reſignation is binding 
| if he afterwards learn that the houſe was fold for a certain number of 
deenars pawl to one thouſand dirms, or more. 


Ir the Shafee be firſt informed that a particular Ah is the pur- or the pur- 


chaſer, and thereupon refign his Shaffa, and he afterwards learn that 
the purchaſer was another perfon, he is ſtill entitled to his Sh, 
becauſe a man might not wiſh to have one perſon for his neighbour, 
although he may very readily chuſe to have another. In the ſame 
manner alſo, a he afterwards learn that ws perſons are the pur- 

4H 2 | chaſers, 


chaſer ; 3 


6 Ar A; Bor NN Vm 
chaſers, (viz. the one whoſe name be firſt heard of, and another,) 


he is entitled to take his 1 from the one in whoſe favour he had 
not * . | "Ell. 


beben be. Tp news be (nbd to the Shafee that one half of the houſe is fold, 


informedcon- and he refign his right, and it afterwards appear that the whole was 
article eld. fold, he muſt ſtill in ſuch caſe claim his Shafa, ſince it is to be ſup- 


article ſold. 
poſed that he at firſt reſigned his right in order to avoid the inconve- 
nience of a partner, whereas if the whole be ſold there is no occa- 
ſion for his being ſubject to any ſuch inconvenience. If, on the 
contrary, the caſe be reverſed, that is to ſay, if he firſt learn that 
the whole, and afterwards. that only the half is ſold, he is not (ac- 
cording to the Zabir Rawdyet) entitled to claim his Shaffa, becauſe 
his reſignation of the whole comprehended his reſignation of à part. 


SECTION. 


Device by WuxRx a man ſells the whole of his houſe, excepting only the 
five wad _ breadth of one yard extending along the houſe of the Shafee, he [the 
may be — 5 Shafee] is not in this caſe entitled to claim his privilege, becauſe of his 
> neighbourhood being thus cut off. This is a device by which the 
Shafee may be diſappointed of his right; and it 1s ſtill the ſame, if the 

{eller grant the intervening part of his houſe as a free gift to the pur- 


_ chaſer, and put him 1 in poſſeſſion of it. 


e Ix a man purchaſe, firſt, a ſbare of a houſe, ſuch as a third or a 


houſe pur- fourth, and afterwards the n n * * Prviiage | 
of 


chaſed in 


c . *. 4 F 1 4. 
of Shaffa over that ſhare which was ff bought, but not over that 
which was Ja bought; for although, as being a neighbour, he is en- 


titled to that orivitege over both, ſtill the purchaſer has a ſuperior 


right to the Shaft of the remainder of the houſe, as being a partner 


ſhares, by the 


- ſame perſon, 
at different 
times, 


therein, the right of a partner ſuperſeding that of a neighbour, as has 


been already explained. If, therefore, a man with to difappoint a 


neighbour of his right of Shefa, he may db it by firſt purchaſing a 
part of the houſe, for the price he means to give for the whole, ex- 
cepting only a 1 OY which ** IP n "or as ths 155 


of __ remainder. 


2 * a man purchaſe 2 beufe for a certain price, and aferwatts, in 
lieu of that price, give a Jamma, or gown, to the ſeller, the Shafte 


Where the 
price of the 
property ſold 


muſt take the houſe for the price firſt ſettled, and not for the value of ib compro- 


the gown; for the exchanging of the price for the gown was a diſtinct 
and ſeparate bargain; and the price which the Shafee 1 is to pay is on 
account of the eee” not on account of the gown. The compiler of 


miſed for a 
«nag ar- 
ticle, the 
Shofee, if he 
infiſt on his 
right, muſt 


the Hediya remarks that this alſo is a device, by which the right of pay che price. 


Shaffa, either in a partner or a. neighbour, may be eluded; as the 


houſe may be ſold for a price equal to twice its value, and then, in 


lieu of that price, a gown may be given to the ſeller equal to the real 
value of the houfe. Such aw evaf on, however, may be productive 
of loſs to the ſeller in caſe the houſe ſhould afterwards prove to have 


been the T1 right of another; for then the purchaſer of the houſe is en- 


titled. to receive back, from the purchaſer of the 'gown, (that is, the 


ſeller of the houfe) the whole price of the houſe, which was much 
more than adequate to-its value, the bargain' regarding the gown re- 


maining undiſſolved. There is, indeed, one mode by which the 


ſeller may avoid the riſk of ſuch a loſs; and that 1 is, by purchaſi ing, 


in lieu of the number of dirms for which the houſe was ſold; a quan- 


tity. of dhenars;— for; as this is a 'Sirf ſale, it follows that, upon the 
right of another appearing: to the houſe, the agreement becomes null, 


as mutual ſeizin, which is à condition of Sr * does not here 


. ; 5 exiſt; 


— . — 5 
— 


SH AF FA) Bor XEXVIT 


_ exiſt; becauſeas it here. appears that the eller was not entitled to the 


The Shafee 


may take a 


ſhare from 
one of ſeveral 


Fuer 

ut if there 
be ſeveral 
ſellers, and 
only one pur- 
chaſer, he 
muſt take or 
relinquiſh'the 
whole, 


price of the houſe in lieu of which he purchaſed or accepted deenars, 


he 1s io reſtore 0 A's, but nothin 'S more. 


A DEVICE, as above Jeſcribed, Py FRO the ei of. See 
is not abominated by Abo Yooſaf. According to Mohammed, how- 
ever, it is abominable; becauſe (as he argues) the privilege of Shafa 
is inſtituted ſolely with a view to prevent the inconvenience which 
might otherwiſe enſue to the Shafee ; but if devices are admitted to 
elude and ſet at nought his privilege, the inconveniences which may 


enſue will not be prevented, and the end of the inſtitution will be 


defeated. The argument of Aboo Yooſaf is, that as the above devices 
prevent the right of Shaffa from ever being eſtabliſhed, the inconye» 


niences that may accrue to the Shofee ought not to be e conligered, 


* 


SECTION. 
MISsCELLAN xous CAs Es. 


Ir five perſons purchaſe a houſe from one man, the Shafee may 
take the proportion of any one ef them, If, on the contrary, one 
man purchaſe a houſe from five.perſons, the Shafee may either take or 
relinquiſh the whole, but 1s not entitled to take any particular ſhare 
or proportion, The difference between theſe two caſes is that if, in 
the latter inſtance, the Shafee were allowed to claim a part, it would 


occaſion a diſcrimination in the bargain to the purchaſer, and be pro- 


ductive of very great inconvenience to him; whereas, in the former 


inſtance, the Shafee being merely the ſubſtitute of one of the five pur- 
chaſers, no diſcrimination in the bargain is occaſioned. There is no 


difference 
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difference in the law in either of theſe caſes, whether, in endings the 
purchaſe, a certain proportion of the price had been ſet againſt each 
proportion of the houſe, or whether one price had been in general 
terms agreed upon for the whole; for the law is grounded-only upon 
the diſcrimination in the bargain.” Neither is there any difference 
whether the Shafze take his right before the purchaſer has obtained 
poſſeſſion, or delay it until after —This | is approved. - It muſt, how- 
ever, be obſerved, that if ene of the purchaſers have not obtained 
poſſeſſion, although he have paid his proportion of the price, the Shafee 
is not entitled to take his ſhare of the houſe until the reſt of the pur- 
chaſers bave alſo Paid their reſpective proportions of the price; for 
otherwiſe, a part of the houſe being in the poſſeſſion of the Shafee, 
and a part ſtill remaining in that of the ſeller, it is to: be apprehended 


that the ſeller might ſuffer vexation from having a. bad. neighbour. In 


ſhort, the -Shafee here ſtands in the room of one of the purchaſers; 
and one of the purchaſers, on paying his proportion of the price, may 
not take poſſeſſion of his ſhare until the reſt [of the purchaſers] have 
alſo paid their proportion. It is otherwiſe after poſſeſſion; for in that 
caſe the Shafee may alert his privilege, a as the al apap of the ſeller 
is then ne | As 4; 


is a man n purchaſe one half of a houſe, and: afterwards the feller 
and purchaſer make the partition betwixt themſelves, the Shafee may 
either take or relinquiſh that half which fell to the lot of the pur- 
chaſer, on which ever fide it happens to be ſituated: but he cannot 
object to the partition, and inſiſt upon a new one; for a Shafee i is not 
entitled to diſturb the poſſeſſion of the ſeller; and as partition is an act 


of inveſtiture, he is therefore not entitled to diſturb the partition alſo. 


This is related as the opinion of Aboo Yooſaf: It is recorded from Ha- 


neefa, that the Shafee is not authorized to take the half in queſtion, 


unleſs it happen to be on that ſide next to the houſe from which he 
derives his right; for if the purchaſer s lot fall in the other pack of the 
houſe, he [the 9 is not the I 18 


1 | 


In caſe of the 
ſale and par- 
tition of Hf 
a houſe, the 

Shafee may 
take the pur - 
chaſer's lot. 


If one partner | 
ſell his ſhare, 
the Shafee 
may annul 
any ſubſe- 
uent parti- 
ton, a take 


A licenced 
ſlave ( involv- 
ed in debt) 
and his maſter 
may be Shafte 
tocachother's 


Acts of a fa- 
ther or guar- 
dian with re- 
pee to the 


SHAPE: 


Ir one of two partners in a houſe ſell his fre, and aten the 
purchaſer and the remaining partner make the partition together, the 
Shafee may object to ſuch partition, and inſiſt upon a new one; be- 
cauſe, as no fale took place betwixt the purchaſer) and the remaining 
partner, this partition is not, ftrictly ſpeaking, an ac of  inveftiture, 
but merely an exerciſe of right of property; and. conſequently, the 
Shafee is entitled to annul it, in the fame manner as he may annul r | 
Ghar act of Prpetiys dons by nere eb: as fate, or . 


1 


uy 4 N being poßelled of 2 deen [licenced] fave, e | 


nila ſell his houſe, that ſlave may be the Shafze of it. And in 


the ſame manner alſo, if ſuch a flave fell a houſe; his maſter may be 
the Shafee of it; for the act of taking a property by privilege of Shaſa 
ſtands as a purchaſe; and purchaſe and ſale is admitted betwixt them, 
as being attended with advantage, fince it is here conſidered to be on 
behalf of the creditors. It is otherwiſe where the ſlave is not involved 
in debt; for then, if he ſell a houſe, it is on account of his maſter; 
and the man on ene account n houſe. l lol cannot be the! Shaf 
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"I a father or + ſs the right of Shafts belenging to their 
infant ward, ſuch refignation is lawful, according to Aboo YooJaf and 
Hanegfa. Mohammed' and Ziffer ſay that it is not lawful; aud that, 
the right of the infant Shafee being ſtill extant, be! 18 entitled to claim 
it ag ſoon as he attains maturity. The learned in the law obſerve that 
there. is the ſame difference of opinian in the caſe of a: father or guar- 
dian pitting to make the claim of Shaffa on being appriſed of the ſale 

ol the houſe ;—or of an agent refigning the claim before the tribunal | 

of the KAxes. ' The arguments uſed by Mohammed and Ziffer are two- 
fold.—Frxs v, it is alleged that, the right of Shaffa being firmly, efta- 
bliſhed in the infant, the father or guardian have nat the power of an- 
of nulling it, any more than of annulling his right to a fine of blood, or 
|  retaliation.—SEcoNnDLy, their authority over the affairs of the infant 

Is vetted 1 in them; " order Aha they may prevent him from ſuffering 25 


8 
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any injury; and if they were to annul Ki right of Shaffa, they would 
occaſion an injury inſtead of preventing one. The arguments, on the 
other hand, in ſupport of the doctrine of Aboo Yooſaf and Haneefe are 
likewiſe twofold. —FizsT, the taking by privilege of Shaffe is virtu- 
ally traffic, fince it ſtands as purchaſe; and the father or guardian may 
therefore reject it, in the ſame manner as a thing offered for fale.— 
SECONDLY, the taking by privilege of Shaffa is an act of a doubtful. 
_ tendency, as it may either be productive of loſs. or of gain: the re- 


lnquiſhing of it may therefore be ſometimes the moſt for the minor's. + 


benefit, inaſmuch as the price of the houſe will ſtill remain. his pro- 
perty; and as the power of a father or guardian is granted them with 
a view to the benefit of the infant, my ought conſequently to have. 
. the Oe of rejection. 


Tux filence of the father or guardian, or their omitting to  olaiiny 
the Shaffa, being conſidered as a rgjed#on, annuls the right. It is to 
| be obſerved that the difference of opinion above mentioned obtains only 
in caſes where the houſe in the neighbourhood of the infant is ſold for 
a price nearly adequate to its value: but that where the houſe is ſold for 
more than its value, beyond what appraiſers would rate itt at, and which 
it would be moſt adviſeable to avoid, ſome ſay that the reſignation of 
the father and guardian is admitted to be lawful by all authorities, as 
being purely advantageous; whilſt others, on the contrary, maintain. 
that, according to all, it is not lawful; for as the father and guardian are 
not empowered, in ſuch a caſe, to take the Shafa, 1o alſo they are 
not empowered to reject it, but are as ſtrangers ; and the right of the 
infant ſtill continues to exiſt. 


1 5 houſe in the aden ef an infant be ſold for a price 
much inferior to its value, it is recorded as an opinion of Hana that: 
in ſuch caſe the reſignation of a father or guardian is invalid. 
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Page 12, (in the note, ) for re-emption, r. pre-emption. 
* in caſe of the Sirf,” r. © in the caſe of Sirf.” 


13, line 6, 
ZZ, —— 26, 
30, —— 12, 
63, — 6, 
70,.— 21, 
133. ome 


478, — 25 and 28, for Sh 
183. —— 15 to 29, for Shafa, r. & 
433, —— 18, for © fo likewiſe,” r. * a 


— mean, u. means. 
de nove, r. de novo. 


— Takhdlif, r. Tahdlif. 7 


— every, r. any. 
— has, r. his. 
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